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To Tuz PUBLIC. 
THE caſe of Maze and Hamilton, | with one 
other, I had intended to publiſh in an appendix 
to this volume. But the manuſcript having been 
unfortunately depoſited in a houſe which was 
lately conſumed by fire, I have great reaſon to 
apprehend that it was either burnt, or by ſome 


other means deſtroyed. 
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| 17 For appellant read appellee. EDN xe» 18D 


12 For lands read lard” 


7 & 14 For ſecurity read ſurety. 


41 Strike out t 
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41 For vinder oy hinders. * 05 99 OE OE 
26 Inſert by before i the words the owner. = £08 -- 
Strike out the comma after mother and put a period, —— — 
12 Strike out the ſemicolon after it and put a comma, * 
5 For empowed read empowered, | 4 £ 
36 For 1 read 3. 
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2 & 3 For appellant. read peer. . 
8 After teſtimony inſert of. „ 
17 After regarded inſert it. „5 8 
31 After rule, ſtrike out the mark of interrogation and * 
put a period. „ bd. 


of V8 2, 


44 For forfeiled read. orkeltel. 


4 For principal read plinciple. 


32 Before ſuperior read tlie. 
21 For laws read law. 


4 Aſter it inſert to. 
21 For principal read pri 1 


14 For determination read termination. 
11 After but inſert where. 

37 Aſter idea put a ſemicolon, 

40 After that inſert of. 


3 Strike out not, 
34 After endorſer, ſtrike out a period and put a comma, 
after 4.43 ſtrike out the comma and put a period. | 
14 Strike out the ſemicolon after fault. 
24 After not . mo an. 
e ſemicolon after declarations. 


2 For 1s read as. 


10 For prices read price. 


12 After Johnſon, /irike out the ſemicobn and put a a com- 
a. 
19 Strike out the comma after the 1 Stockdell and 
put a period. 
37 For law read all. 
25 For points read point. 
27 Strike out the comma & put a period after the word { plea, 
9 For 2 read 1. | 
40 oo ſurvices read ſervices. 
1 For ſtronger read ſtrong. 
I4 For centinental read continental. 39 For 


PAGE Es w_ 
289 39 For en read . TL 
292 22 Har. deciſſion read deciſion. 1 
— 20 Seite cut of after the word General. A 
— 3 Fr Hooker read Hocker.. ; 45 
293 19 After the word intended infert ) [ 
—— 21 For legal read regal. : 
295 24 After Carolina, put a. comma inſtead of a tab 
| and ſtrike aut the ſemicolon after the word loci. Thy 
— 38 Vor delribed read deicribed. £ 
295 8 8 rise out the comma after bills. . 
— 35 Far there read thele. * „„ 
300 11 er legal read regal. ? 
301 26 After damages, put a Period. ?. 
302 8 Lor is due A lilue. bs 
— 22 4 Yer verdict inſert ought. £ 
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CASES 
ARGUED AND DETERMINED 
55 in THE 


COURT. or APPEALS 
„„ chk LN. | 
_ THE FALL TERM OF THE YEAR, | 


1794. 
FFF 
WALDEN Executor of WALDEN. : 


. aAgainſi 1 
. AY NE. 


1 IS was an ifion of debt, brought by the Ae againſt 
the appellant, in the Diſtrict Court of F ederickſburg, on 
a bond dated in December 1776. The defendant put in the fol- 
lowing pleas: 1ſt, Payment. | 2dly, That at the time of iſſu- 
ing the original writ in this ſuit, he had fully adminiſtered all 
the goods and chattels of his teſtator, except { 430, paper mo- 
ney of the value of ſpecie and that he hath not, nor at 
the time of ſuing out the original writ in this cauſe, nor at an 
time ſince, had any goods of his faid ge? in his hands unad- 
miniſtered, except the fum aforeſaid, Zdly, That the non- 
payment of the debt was owing to the plaintiF, where fore and 
by virtue of the act entitled « an* act directing the mode of 
< adjuſting and ſettling the payment of certain debts and con- 
« tracts, and for other purpoſes,” he prays the court to award 
ſuch judgment as to them ſhall appear juſt and equitable, The 
two firlt pleas conclude with a verification, and the record ſtates 
that to theſe ſeveral pleas the plaintiff TOR generally, and | 
e iſſue was thereupon joined.” | 
Tbe jury found a ſpecial verdict as follows: that the deten 
ak on the.27th of November 1778, had the eſtate of his teſ- 
ator duly appraiſed e to law, and at the ſame time 
. pl © proceeded = 


pe * See this 205 . in a nste to the caſe: 1 Watlon and. Hart horn 
"Ws Alexander, ante vol. 1, page 341, 
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proceeded to ſell the whole of the perſonal eſtate except ſlaves, hav- 
ing by advertiſement previouſly publithed in the gazette, given 
notice of the ſale, and required all the creditors of the eſtate to 
make known their demands, and to receive payment. That the 
defendant on the firſt day of January, as well as in November 
1778, offered to pay to the plaintiff the amount of his debt, in- 
_ cluding intereſt thereon, in the then circulating paper money, 
which the plaintifFat each time refuſed to receive. That the non- 
payment of the debt was owing to the creditor, the ſame having 
been offered and refuſed as aforeſaid. That the defendant fold a 
ſufficiency of the eſtate together with money in the houſe, and 
debts due to the teſtator, to pay all the debts owing by the eſ- 
tate. That on the motion of one of the legatees, an order was 
made by the County Court of Stafford in een os 1778, ap- 
pointing commiſſioners (of whom the plaintiff was one and acted 
as ſuch) to divide the eſtate of the teſtator according to his will, 
in conſequence of which, the eſtate remaining unſold and not diſ- 
burſed in the payment of debts, or offered to the creditors, was 
on the 27th of November (more than a year after the teſtator's 
death) divided, and the ſhare of each claimant delivered; no 
bond to refund being taken. That the eſtate fo divided eonſiſt- 
ed entirely of ſlaves; That the money offered as aforeſaid, was 
of the paper money then in circulation, and was liable and ſub- 
ject to the law for calling in and redeeming the ſaid paper mo- 
ney, at one for 1000, and that the defendant had received of the 
ſame ſort of money, to a greater amount than the plaintiff's de- 
mand, for debts due to his teſtator, and contracted previous to 
the year 1776. That one of the legatees is inſolvent, and two 
others have removed to parts of this ſtate, very diſtant from the 
defendant. That the defendant diveſted himſelf of the whole ef 
tate of his teſtator before the inſtitution of this ſuit, in paying 
the debts, and in obedience to the order and diviſion aforeſaid, 
except £429 paper money, ſo offered by him to creditors. That 
the defendant has not paid the debt in the declaration .mention- 
ed. If upon the whole, the law be for the plaintiff, then they 
find for him, the debt in the declaration mentioned, to be diſ- 
charged by the payment of the principal and intereſt, or ſo much 
thereof as to the court might appear juſt and equitable; other- 
wile for the defendant.. To this verdict, the court gave judg- 
ment for the plaintiff for the full amount of principle and inter- 


eſt, from which the defendant appealed. 
- £.Mar$HALL- for the appellant. I ſhall inſiſt firſt, that flaves ' 
axe not aſſets in the hands of executors, if the perſonal eſtate be 
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dant has fully adminiſtered the aſſets. Thirdly, if theſe points 
be againſt the appellant, ſtill the court may give an equitable 


"FR, Slaves by the act of Aſſembly paſſed in 1705, C. 31 are 
declared to be real eſtate with certain exeeptions; and tho ſome 


of the exceptions render them like to chattels, yet, there is no 


law which declares them to be aſſets, nor can the executor diſ- 


oſe of them as he may of the perſonal eſtate, for the payment 
of debts, unleſs there be a deficiency of the latter; in that caſe 


5 only can he ſell ſlaves. The laws paſſed in 1727,* and in 1748 


were made, becauſe ſlayes having been declared to be real eſtate, 


eould not, as ſuch, have been applied by the executor to the pay- 


ment of debts, and the legiſlature, in theſe laws, have been care- 


full to diſtipguiſh this ſpecies of property from chattels. If 


we refer to other Jaws, we ſhall find, that ſlaves are always con- 
templated as a ſpecies of property totally unlike to perſonal eſ- 
tate. Thus, in the law reſpecting diſtributions, ſlaves are not 


comprehended under the words goods, chattels and perſonal eſtate. 
Again, by the ſame law, the executors or adminiſtrators may diſ- 


tribute the perſonal eſtate after nine months from the death of 
the teſtator, taking bond and ſecurity to refund. But by the 
act of 1748, C. 3, 5 30, the ſlaves of a decedent are to conti- 
nue on the land to finiſh the crop (where the teſtator or inteſtate 


dies between the Iſt of March, and the 25th of December,) until 


the latter period, when they are to be delivered to thoſe havin 

a right to them, well cloathed at the expence of the eſtate, an 

their crops are declared to be aſſets. Now mark the difference 
between ſlaves and perſonal eſtate, The latter may be diſtribut- 
ed at one time, the former hall be delivered at another; in the 
latter, ſecurity to reſund may be required, but not in the former, 
Why? Becauſe they are not aſſets, nor as ſuch liable to pay the 
debts, unleſs the perſonal eſtate be deſicient. The obvious con- 
eluſion is, that this ſort of property is made an auxiliary fund 


for the payment of debts, where the aſſets are inſufficient, and 
the executors are empowered by a ſpecial Jaw, to ſell them for 


that purpoſe only. The executor in this caſe had no power to 

retain poſſeſſion of the ſlaves, there being a ſufficiency of per- 

ſonal eſtate, 1ſt, becauſe the law not only impoſed-it as a duty 

upon him to deliver them up, but the judgment of a court hav- 
A PET pi ing 


„Act of 1727, C. 4 97. 
| A of 1748, C. 3, 92 | 


| ſaſſicient to pay the debts. If fo, then ſecondly, that the defen- 
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ing en: juriſliction compelled him to do 0, and this e or- 
der, he was bound to obey, without a power given to him of 


protecting himſelt, by taking ſecurity to refund. Let it alſo be 


remarked, that it would be exerciſing an unneceſſary, as well 


as an unjuſt rigor againſt the executor, to charge him with a 
devaſtavit, hen the legatees may in a court of equity be reſort- 


ed to. 2 Fern. 75, 205—1 Fern, 94, 162—2 Ventr. 360, 
3258 —2 P. Mill. 447. Should it be contended, that an execu- 
tor before he delivers or pays a legacy, may demand ſecurity 


to refund, and that if he neglect to require ſuch a 1 . he 5 


cannot compe the legatce-to refund, I anſwer : „that the 


caſes on this head relate to perſonal eſtate only, MER are al- 


ways aſſets, and liable to pay debts; whereas, ſlaves are real 
eitate, and are liable to pay dehts, only as an auxiliary fund; ; 
that the executor is obliged to deliver them up within a limited 
time, withaut ſecurity, unleſs there be a deficiency of the per- 


ſonal eikate. 2dly, 8 lie deliver 7 in this caſe was not volunta- 


Ty. 


2.1 point. The verdict finds, chat all the eſtate hath beeh ad- 


miniſtered except the ſlaves which were delivered to the com- 


miſſioners, to he divided under the order of caurt, and L427 pa- 
per money, Now this money was either funded, or it was not, 
If the former, it remains a debt due from the public (worth ac+ 


cording to the {gale 8/6 ſpecie) pavable at a future day, as the pub- 
lic acts of the legiſlature prove. If the latter, it is taken out of 
circulation by au act of the goverimment, and thereby. deprived 


of all its value. In either point of view, it forms no part af the 
25 in the hands of the executar, eing a debt due and le 
ed. 2 Bac. ab. 41 
To char ge the 8 with A . he ſhould be. guil⸗ 
ty of miſmanagement, miſapplication, fraud, or of paying læga- 


cies. when the aſſets are inſufficient to pay the debts. 2 Bac. ah, | 
435. Theexecutor in this caſe did not miſmanage, nor milapply N 
the aſſets, by ſelling the perſonal eſtate and offering the money in 


diſcharge of the debts, becauſe this was à part of his duty. Nei- 
ther has he left debts unpaid, by di ſpoſing of the aſſets. to lega- 


tees, if Lam right upon the firſt point. It then, the executor is 
ſubject to no blame for delivering up the ſlaves under all the cir, 


cumſtances of the caſe, there is no poſſible ground left to charge 


him, unleſs indeed he can be chargeable with the conſequences 


* 2. NENT act which en ay in his aa the funds 
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reſerv@d. for paying the debt; an idea too monſtrous. to he gon. 
tended four. 1 e . 


the creditar; and therefore, the court may Fe 
, „ « ws” © 2 


| the equitable 


y * 


ing that no caſe ever exhibited, more than the preſent. The 


- 


e 


in queſtian before the di Viſion took place. But the arguments 
chiefly relied upon are iſt, that ſlaves are aſſets only Tub modo. 
2dly, That they weredelivered to the Jegatces under the judgment 
of a court. In anſwzr to the firſt, I would obſerve, that ſlaves in 
the hands of an executor, reſemble perſonal chattels in almoſt 
every reſpect; for 1ſt, the polſellion of them belong. to.the ex- 
ecutor. , 2dly, They cannot be taken, hy a. legatee without. his 
aſſent. and 3dly, They are ſubject to the payment of, the te 


tator's debts. e Hap 


o 


That the poſſeſſiqn of them belong; ip e ans is evi 
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2 1 


dent, becauſe he is to deliver them to the legatee, Which he could 
not do, if he had na right to poſſeſs them, and they, like the 
perſonal eſtate,” are to be inventoried and appraiſed, § which 
would be abſurd, if they, were conſidered as real eſtate. That 
the executors aſſent to veſt the poſleſhon in the legates is necella- 
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ry, is not only proved by the law juſt alluded to, but is neceflarily 
implied from the power given bim to ſell them for payment 
of debts, "Theſe circumſtances form the ſtrong line of diſtinc- 
tion between real and perſonal property. But it is gontended, 
that they cannot be fold but as an auxiliary fund to the perſonal 
eſtate. This is equally the caſe with ſpeciſic legacies, ' which 
eannot be ſold, unleſs there be a deficiency of other property, and 


* 


eircumſtance is, that the penalty of an executor's bond, is al- 
ways ſq fixed, as to cover the ſuppoſed value of the flaves, as 
well as of the perſonal eſtate, Were it qtherwiſe, an exocutor 
might waſte that part of the eftate, ſq as to defeat the rights, 
not only of creditors, but of others. The truth is, that ſlaves, 
though real property in a courſe of deſcents, are conſidered like 
other chattels in caſes where the executor has a power over 
them for payment of debts. They cannot be ſold any more 
than ſpecific legacies can, for the purpoſe. of paying pecuniary 
legacies, nar even debts, unleſs there be a deficiency of the per- 
VV 


yet it never was contended, that they are not aſſets.” Another | 


As to the order of the County Court, I do not conceive that 


it was obligatory upon tbe executor, as it was made upon an 
ex parte motion, and without a regular ſuit. There is no law, 
which authoriſes this mode of proceeding, and conſequently the 
order was entirely extrajudicial. . Beſides, the executor was bound 
to oppoſe it, and to ſtate the neceſlity of his retaining the poſſeſſi- 
on until all the debts were paid; this ar Jeaſt he ought to have 
done, before he could attempt to excyſe himſelf againſt the con- 
ſequences of his having obeyed it to the prejudice of others. 
As to the finding upon the third plea, it ſurely cannot avail 
the appellant, becauſe the act pleaded and relied upon, relates by 
_ expreſs words to contracts made after the 1// day of January 1777, 
85 this Was entered into prior to that date. The eam of the 

aw ſtates the inconveniences reſulting from the depreciation of 
the money, in reſpect of contracts entered into between the iſt 
day of January 1777, and the firſt day of January 1782, and is 


therefore inapplicable to all other caſes. Beſides, if a legal ten- 


der had been made, yet the jury ſhould have found, that the mo- 
ney was ſuch, as might be loufulh tenderech Which they, have 
not done. Sue boon ie 3 anon agrees, Fant ork Wl 
_ MarsmaALL in reply. It muſt be admitted, that the deciſi- 
on of the County Court was not made upon proceedings re- 
gularly conducted; yet as that court had juriſdiction 7 


* 
| 


: s tha dicken over. 
the ſubject, the judgment ſtanding in force and unreyerſed, was 
obligatory.upon the executor, * | : 
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It is true, that the ad ſection of the act of 3781, is confined 

to contracts made after the 11t day of Januacy 1777; hut it does 
not follow that the law is confined entirely to contracts entered 
into between. the periods mentioned in that ſection.” The third 
ſection (ſince it declares, that execution ſhall not iſſue; upon any 
judgment theretofore obtained, before December 17833). obyiouſs. 
1 is not, and why. ſhould the Sth ſection, which is as general 

as language could make it, be reſtrained in its operation, when 
the miſchief intended to be remedied, is the ſame? If it were 
juſt, that an equitable judgment ſhould be given upon à contract 
made on the iſt of January 1777, where the non- payment vras 
dwing to the creditor, is it not as much fo, if it had been made 


s © 4 


An objection which was over-looked in opening the, cauſe, 

may here be mentioned; it is, that no iſſue is made up. The 
pleas conclude with an averment as it was proper they ſhould, tg 
which there is no replication. The caſe of Stevens and Talia- 
fero (ante vol. 1, page 155) is in point. „ 


- | a k C 
- RonotD. There is certainly no ground for this objection 


after verdict, and a defence made. The record ſtates, that the 


plaintiff replied generally to the plea, and that iſſue was there- 
upon joined. Although the pleadings might have been more for- 


mal, yet it is too late after verdict to make an objection. 


.. Lyons J. delivered the opinion of the court. The princi- 
pal point made in this cauſe on the part of the appellant is, that 
ſlaves are real eſtate, and can only be conſidered as aſſets in the 


hands of the executors. ſub modo. 


. 
* 2 


Slaves from their nature are chattels. They were originally 
fo, and the law made them real eſtate only in particular. cafes, 
ſuch as in deſcents &c. But in moſt other inſtances, and eſpecially 
in the payment of debts, they, were declared to be perſonal eg 
tate. It is true, the law. has protected ſlaves from diſtreſs, or ſale, 
where there is a ſufficiency of other perſonal eſtate to pay debts 
or levies, and in this reſpect they differ from other chattels; 


but this qualified exemption does not change their nature, or 


giv to them the qualities of real property. Slaves therefore, 
being clearly aſſets in the hands of an executor, and liable to 
the payment of debts, the executor had a right to demand ſecu- 


rity of the legatees before he delivered them up, and a court 
of equity would not have compelled him to part with the poſ- 


a 


ſeſſion, | 
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ſeſſion, without ſuch ſecurity being given, upon the principal 
of making him do equity who would have it. The executor 
appears in thiscaſe to have conſented to the diviſion directed by the 
County Court, ſince it does not appear, that he diſcloſed the fact 
of debts ſubſiſting againſt the eſtate, or that he oppoſed the or- 
der which was made upon any principal whatever, That order 
ſhould be conſtrued according to the reaſon and juſtice of the 
caſe, and that it was intended only to compel a diviſion of the 
eſtate which ſhould remain, after Jatisfying all legal demands as 
gainſt it. If the executor, with a knowledge of this claim, choſe 
to deliver the flaves to the legatees, without taking fecurity to 
refund, under an opinion, that he had money in his hands to 
ſatisfy the debt, he might have made a legal tender of the mo- 
ney, and thus have exonerated himſelf. But this he did not do. 
The executor being a truſtee for creditors, ought to have taken 
care to keep enough in his hands to ſatisfy them, and it is no 
anſwer to their demand againſt him to ſay, that they may pur- 
ſue the legatees. They are under no obligation to fol- 
low the eſtate, though they may do ſo, if they pleaſe,” Whe- 
ther the executor has ſubjected himſelf to a devaſtavit or not, 
would be a premature enquiry. at this time; when a ſuit is 
brought ſuggeſting a devaſtavit, that queſtion may properly be 
decided. HVV FV 
A s to the other objections, there is no weight in them. The 


ack of 1781 relied upon in the third plea, does not extend to 


contracts made antecedent to the iſt of January 1777. This 
act has been greatly miſunderſtood. The principle of the de- 
cifion in the caſe of Kenner and Turner was ſoon after recon- 
ſidered and corrected; ſor it was abſurd to ſcale ſpecie debts. 
Whether the executor in this caſe kept the money or not, does 
not appear; but if he did not make à legal tender and keep it, it 
VJ SST TILI TT OSn0 work 

- -Fho' the iſſues are not formally joined, yet they have been 
fairly tried, and being found by the jury, it is now too late to 
ſeek an advantage in conſequence of that informalit ). 
1 9 Judgment affirmed. 
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JAMES ROY & others, 


agamst : 


MUSCOE GARNETT. 


EF HIS caſe, which on account of its importance and difficulty, 
had been continued for a full court, came on this term, tobe 
argued, It was an ejectment, brought in the Diſtrict Court of 
King and Queen, by the leſſee of the appellants, againſt the 
appellee, wherein the parties agreed a caſe, the material parts 
of which, are as follows, viz: That James Garnett the elder, 


being ſeiſed of the lands in queſtion, as well as of other tracts, 


by his will dated the 18th day of April 1765, deviſed the pre- 
miſes in queſtion to his ſon James, by the following clauſe viz: 
« ] give to my ſon James the tracts of land purchaſed of Tho- 
« mas Hawkins, Young Hawkins &c. for and during the natu- 


e ral life of my ſaid ſon James, remainder to my ſon Muſcoe, and 


his heirs, in truſt, and for the uſe of the firſt, ana every other 
« fon of my ſon James, who ſhall ſurvive him, in tail male equally * 
ce to be divided; but if my jon Fames ſhould die without male iq ue, 
« then I give all the ſaid lands to my fon Muſcoe, during 
« his life,” with like remainders to his firſt and other ſons, wha, / 
ſhould ſur vive him, in tail male equally to be divided, but if he 

ſhould die without heirs male, then in truſt for the teſtator's 
three grandſons, with like remainders to the firſt and every other 


ſon of his ſaid grandſons who ſhould ſurvive them, in tail male, 


equally to be divided, remainder to Muſcoe in fee. To his 
other fons, and to three grandſons, the children of a deceaſed fon, 
he alfo deviſes lands with like limitations, and after diſpoſing 
of his ſlaves and perſonal eſtate he fays, „It is my will, that 
« whatever woman my ſons and grandſons marry, or have mar- 
« ried, they the ſaid woman, ſhall be entitled to dower in 
de the lands and ſlaves, deviſed to my ſaid ſons and grandſons 
reſpectively. [ The other clauſes in the will, ſo far as they 
were thought important, are taken notice of in the argument, 
and therefore need not be here ſtated.] It is further agreed, 


that James the deviſee, died in October 1780, having never had 


male iſſue, and by his will deviſed the land in queſtion to his 


daughter 5 who died in October 1790, leaving the leſſors 
8 


of the plaintiffs her only children. That the defendant is the 
ſame perſon as is mentioned in the will of James Garnett the 


elder by the name Muſcoe. : 


The Diftrict Court gave judgment for the defendant, 
: e | CAMPBELL 


* 
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CANLI for the appellants. - The queſtion is whether James 
the ſon took an eſtate tail, or only an eſtate for life, If the for- 
mer, then the act of 1756 for docking intails, enlarged this eſ- 
tate into a fee ſimple, and the plaintiffs as heirs of Molly, the 
daughter of James the fon, are entitled. If the latter, then 
James having died without leaving mate iſſue, the remainder 
took effect in the defendant. I am to contend for the former 
conſtruction, os | | 


The clauſe of the will under confideration has three branches: | 


3ſt, The devife to James for life. 2d, The limitation to his 


ſurviving ſons in tail male, equally to be divided. 3d, The 
limitation to Muſcoe, if James ſhould die without male i{lue. 


The firſt branch of the deviſe muſt be enlarged by one or bther 


of the remaining branches; that is to ſay, either by the 2d, which 


contains the limitation “ to the firit and every other ſon of his 
faid ſon James, who ſhould ſurvive him in tail male, equally to 
he divided;” or by the laſt, which gives the eſtate to Muſcoe, 
« if his ſaid ſon James ſhould die without male iſſue,” 

The rule of law under which this enlargement of the eſtate 
for life muſt take place is, „that wherever the anceſtor takes 
an eſtate for life, and there is a limitation to his heirs or iſſue, 
in the ſame deed or will, theſe words, ſhall be words of limita- 


tion and not of purchaſe, and will veſt the inheritance in the 


anceſtor ;” Shelly's caſe; 1 G. Rep. 99. Tho' this rule in 


modern times hath not governed univerſally, yet it is ſtated by 


Lord Mansfield in the caſe of Long and Lamming, 2 Burr. 1106 


15C7.” that it is never departed from but in favor intention. 


The rule with the exception from it, being thus eſtabliſhed, 
we are to inquire, whether the deviſe to James for life, be en- 


larged, either by the 2d, or by the 3d branch of the clauſe under 


conſideration? c e 
| I ſhall not contend that the eſtate is enlarged by the 2d branch 


of the deviſe, © to his firſt and every other ſon who ſhall ſurvive 


him, in tail male, equally to be divided,“ 1ſt, becauſe the words 
are deſcriptive only of certain iſſue male, namely, ſuruiv- 

ing ſons &c. and not of his iſſue male generally. 2dly, Be- 
_ cauſe the eſtate is to go to them as tenants in common, under 
the words, « equally to be divided,“ and therefore, cannat paſs 
in a courſe of deſcents, which would carry it to the eldeff ſor 
ly. The ſons therefore, muſt take as purchaſers, and conſe- 


ently under the rule which I have before mentioned, the life. 


Tate of the anceſtor is not enlarged by the deviſe to them. 


But I ſhall inſiſt, that the eſtate for life is enlarged by im- 


pj;#tion, by the operation of the words, © and if my ſaid fon 
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James ſhall die without iſſue ak then to my. fon Maſcoe,” 
&c. In order to determine, and to ſupport the truth of this 


_ propoſition, I will 1ſt, conſider the deviſe, as if the iſt and 


3d branches of it had ſtood together, without the 2d being in- 


terpoſed; as if it had been thus, «© Fo James tor lite, and if he 


die without iſſue male then to Muſcoe” & . 
2dly, I will conſider, how far the intervention of the Jeviſe 


« to the firſt and every other ſon in tail male equally to be di- 


vided,” will alter the caſe; and laſtly, I will cloſe with an en- 
quiry, concerning the intention of the teſtator, in order to aſ- 
certain the influence which it can have in this caſe, upon the re- 
ſults of the previous reaſoning. 

1ſt, I am to contend, that a deviſe to James for life, and if 
he die without iſſue male, &c. would have paſſed an eſtate tail to 
James.  Inheritances have been created chiefly by neceſſary im- 
plication, The rule in Shelley's caſe, furniſhes no doctrine, 
which is not exemplified, and proved by almoſt every giſt or de- 
viſe that can be conceived. Thus, in a gift to A. and his heirs, 
or heirs male, A. has only an eſtate for life, which is enlarged 
by the ſubſequent words, * to the heirs or heirs male.” A de- 
viſe to a man and his heirs male, gives him an eſtate tail, and 
the law will ſupply the words, “ of his body lawfully begotten.” 
Co. Lit. 94. 


There are alfo other Tons. which are conſidered as be- 


ing tantamount to thoſe before mentioned; ſuch as to a man and 


his ſeed; 2 Fern. 766, Fo one, and if he hath iſſue male, that 


iſſue to have it. 9 Co. Rep. 128—Owen 29 —Hentr. 227, ſo 


to one, and if he die without iſſue. 1 Ventr. 214, King and 
Melling. Hob. 30—#entr. 230 —1 Co, Rep. 99. If then, the 


clauſe ſtood as I am now conſidering it, without the interventi- 
on of the deviſe to the ſurviving ſons, it is clear, that an eſtate 
tail would have paſſed to James, becauſe the remainder to Muſ- 


coe, being limited upon the condition, that. Fames ſoculd dis. 


without iſſue, it could never veſt until that event ſhould take 


place. This brings me to the conſideration of the 
2d point, viz: does the intervening deviſe make any differ- 


ence in the caſe? If it do, it muſt be upon one or other. of two. 


grounds; either that the general words, “and if he die with- 
out iſſueꝰ muſt be referred to the intervening and preceeding 
branch of the clauſe, ſo as to mean fuch iſſue as is there ſpoken” 
of, to wit, ſurviving ſons:. Or? that the intervening eſtate, hin- 
der the fir{f devite for life, and the laſt devile to the iſſue male 
{rom uniting, ſo as to make the latter, enlarge the former, or 
in other words, to veſt in James an INE tall. 


| 
| 
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I fay theſe are the only grounds; hecauſe if the deviſe is | not- 


withſtanding the intervening eſtate,) to be conſtrued in the fame 
manner, as if it had been „ to James for life, and if he die with- 


out iſſue male remainder over; and if the words, “ and if he 


die Without iſſue male? are unreſtrained, and mean a general fat- 


lure of iſſue male, and not of any particular iſſue, then it is abſo- 


Jutely neceſſary, that James ſhould have taken an eſtate tail as 


all the caſes prove, becaule, it is clear, that the remainder over 


could not veſt until there ſhould be a general failure of iſſue 
„ 
Here then ſeem to lie the great points between us. It is ad- 


mitted, that the deviſe to the ſurviving {ons does not enlarge 


the eſtate; or if iſſue male mean ſuch iſſue, it is equally clear, that 


an eſtate cal did not veit in the father. But if it can be ſhewn 


that the implicative words are not ſo reſtrained, then it muſt be 
conceded on the other ſide, that James took an eſtate tail. 


I ſhall at once admit, that an implication to enlarge an eſtate, 


mult be a neceſſary one. « Thus if there be a deyiſe to A, re- 
mainder to all his ſons in tail, and if he die without iſſue mals; 
then to B; it is clear, that the latter words © and if he die with- 
out iſſue male,” will not enlarge the eſtate previouſly given; 


| becauſe, as the firſt part of the deviſe had comprehended all the 


iſſue male, the latter part can have reference to zone other, 
ad therefore, ſhall be conſtrued to mean ſuch iſſue male, and 


conſequently will not operate to enlarge the eſtate. | The whole 
male iſſue deing comprehended, there is no. neceſſity to enlarge the, 
meaning of the latter words. 
But if there be a deviſe to the rt, 2d and zd ſons, down ta 


the 6th, or to any other particular number of ſons, and e if the 


tenant for life die without iſſue male, remainder over;” theſe. 


words, ſhall not be conſtrued to mean ſuch iſſue, becauſe the 
teſtator by the generality of the latter words clearly meant, that 
all the iſſue male ſhould take, and the former words having on- 


ly given the eſtate to a certain number, if the latter words were 


conſtrued to mean fuch iſſue, a part of the iſſue would be leſt 


unprovided for, contrary to the evident will of the teſtator. 
In ſuch a caſe cherefore, the judges will not reſtrict the general 
meaning of the words, “ iſſue male,” but will conſtrue them to 
mean ali the iſſue male, and conſequently, will determine the 


eſtate to be an rail in the anceſtor. Langly vs Baldwin, 
Fitzg. 14. The Attorney General vs Tang 1 P. Will, 759. 
heſe cales ſeem to be decifive. They are founded upon the 


ſtrongeſt reaſon, and are in union with the belt eſtabliſhed prin- 
| ciples 
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ciples of law. And if caſes ſeemingly oppoſite to theſe ſhould be 
Pome they will, if examined, be found not to vary from, 
ut to ſtrengthen the principle eſtabliſhed in theſe caſes. 
The laſt point to be conſidered, is the intention. If it be con- 
tended that the teſtator meant to give an eſlate for life only, to 
James, becauſe he has uſed expreſſions proper to evince ſuch an 
intention, the anſwer is, that the intention is equally clear and 
ſtrong, that all the ifJue male of James ſhould take, and that 
Muſcoe was not to take, ſo long as James ſhould have iſſue 
male; and unleſs James took an eftate tail, ſome of his ſons 
might have died in his life time, leaving iſſue, who would be 
entuely unprovided for. If then there be two intentions, the 
one contradictory to the other, alk the authorities prove, that a 
| preference is given to that, which-favors the iſſue, where it 
is clear they were meant to be provided for. The authorities, 
irom Shelley's caſe, dawn to the lateſt that we meet with, ns 
that an eſtate given expreſsly for life, may be enlarged by words 
of implication. But I doubt if one can be produced, where, it 
the iflue were meant to be provided for, a conſtruction has been 
adopted, which went to deſeat them, merely becauſe the eſtate 
was given to the anceſtor expre/sly for life. 85 
Let it alſo be remarked that the reaſon upon which the caſes 
in England which aim at the deſtruction of the rule in Shelley's 
caſe is founded, is, that the tenant in tail might by ſuffering a 
common recovery bar the proviſions intended for the iſſue, if a 
conſtruction be made fo as to veſt the inheritance in the anceſ- 
tor. This I conſider to be the operative reaſon which has pre- 
vailed in thoſe modern deciſions which ſeem to weaken the force 
of the rule I have been contending for. But this reaſon could 
have no influence in this country whilſt eftates tail were permit- 
ted, becauſe they could not be barred with the ſame facility. 

1 rely therefore, that upon principle, and upon authorities, 
James Garnett took an eſtate tail by implication ;- and if fo, that 
eſtate was converted into a fee ſimple by the act of 1776, and 
deſcended to the leſſors of the plaintiff, as the heirs at law. of 
Molly, the only daughter of James Garnett. 

W ARDEN for the appellee. The rule laid down in Shelley's 
caſe conſidered as a general one, is not denied. But this rule is 
always departed from, in caſes where it appears that the teſtator 
intended to give only an eſtate for life to the anceſtor. That 
ſuch an intention appears in the preſent caſe, we are to prove. 

Let it be remembered that the intent of a teſtatot is to be col- 
bee from hi whole ill, and nor rom any partolar Clu 


[ 
ö 
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init. This principle is laid down in the caſe of Baddeley vs 
Lappingwell, 3 Burr. 1541, andalſc in the caſe of Frogmorton, 
on the demiſe of Bramſton vs Holiday, 3 Burr. 1618. No 
rule of law is better eſtabliſned than this, that an eſtate 
given without any words of limitation, paſſes only an eſ- 
ate for life, and yet, in the laſt mentioned caſe, where 
there are no ſuch words, other words evincing an inten- 


tion to give a fee, were confidered as ſufficient to ſet aſide 
the rule. The intent, is the polar ſtar to guide the conſtruction 
of a will, Swinb. 10-1 Burr, 39, 49, Robinſon vs Robinſon, 


Cre. Fac. 448. Daugl. 321. Having thus. admitted the rule 
contended tor to be generally true, and pointed out ti principle 
by which it is to be corrected, I ſhal! inſiſt, 1ſt, that the 
intention of the te/tator in this cate was clearly to give an eſtate 


for life only to James, zdly, There being no rule of law to, | 
prevent the iſſue male of James from taking by purchaſe, if the 


intention be clear that they ſhould do ſo, the words of the deviſe 


under conſideration are not ſufficient to bring this caſe within 
72 x me 


the rule which is contended for. e 
Firſt. The will ſhews, that the teſtator was deſirous of diſ- 
poſing of a large eſtate amongſt the male deſcendants of his 


name. To effect this, it was neceſſary to deviſe it to his ſans, 


and to their male deſcendants. Hence we ſee him deviſing parts 


to his ſons; other parts to his grandſons, the grandchildren of 


a deceaſed fon, for and during their natura! lives ſeverally, with 
remainders in truſt. in each deyiie, for the uſe of the ſons of 
thoſe ſons and grandſons ſeverally, who ſhould ſurvivethem in tail 


male, thereby intimating an intention, that the eſtates tail might 
commence in the male deſcendants of the deviſees for life, and 


hence we find him giving dower to ſuch women as his ſons and 
grandions might marry, clearly demonſtrating, that he conſider- 


ed them as only tenants for life, and that without ſuch a deviſe 
they would not be entitled to dower. But what principally fix. 


es the intention of the teſtator, and proves that he knew, what he 


Was about is, that where he gives expreſs eſtates for life, he. 
2lſo gives a right of dower to the widows; but to the widows 


grandſons, in whom he ſuppoſed an 


eſtate tail commenced, he ſays nothing about dower, knowing 

that the law provided for ſuch. In Bagſhaw and Spencer, 2 

Att. $79, 579, the words „ without impeachment of waſte” 

were conſidered as ſufficient to take the caſe out of the rule; 

and furely, thoſe. words do not furniſh ſtronger evidence of inten- 

tion, than may, be drawn from the proviſion made in this caſe. 
| 1 e reſpecting 
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reſpecting dower. The caſe of King and Melling does not 


weaken this argument; for tho? dower is an incident to an eſtate 
tail, yet a power to make a jointure (as in the caſe cited) of the 
vedic eſtate deviſed, is not an incident, but repugnant to ſuch 
an eſtate, and therefore ſuch a power VIEW not take the caſe out 
of the rule. 

Blackborne and Edgley, * p. 2 607, may perhaps 10 re- 
lied upon againſt me. But it muſt be recollected, that this caſe 
was decided prior to that of Bagſhaw and Spender and beſides, 
the words“ without impeachment of waſte were in that caſe 
paſſed over ſub filentro, the deciſion turning upon another point, 
to wit, that words of implication would turn an expreſs eſtate 
for 791 into an eſtate tail. And if this principle be true, ſurely 
words of implication ſhewing a ſtrong intent to give no more 
than an eſtate for life, which was expreſily given, ſhall retain 
it in that ſituation. This brings me to the | 
= 24 point. I ſhall conſider this clauſe in the will according 
to the ſubdiviſion thereof made by Mr. Campbell. The firtt 
member of the ſentence it is admitted gives only an eſtate for 
life. The ſecond member gives the whole fee to Muſcoe in 
truſt, and his eſtate, commences only when the eſtate for life 
end; ſo that the fee, was not to be for the uſe of the legal heir 
of James, but for his uſe, upon condition, that the firſt fon 
ſhould be that heir, and ſhould ſurvive him, jointly with the other 
ſons, not as a joint tenancy, but as a tenancy in common of an 
eſtate tail which was to commence in the fons. The ſons there- 
fore could not take by deſcent as tenants in common, becauſe only 
the eldeſt ſon, or his repreſentative could be heir to the father. 
From this conſideration it is evident, that the eſtate tail was to 
commence in the ſons, which is further proved by the poſition 
of the words in the ſentence; the words in tail male, being placed 
between the words © /urvive him,” and e equally to be arvided. py 
Doe and Lamming, 2 Burr. 1100. | 

The third memjer of the ſentence is principally relied upon 
to conſtitute this an eſtate tail in James. Conſidering the opera- 
tion of this part of the ſentence upon the plain principles of 
common ſenſe, the words iſſue mail would be intended to ſigni- 
fy ſuch iſſue male, that is, a ſon, or ſons ſurviving James. It 
might perhaps be even conſtrued to mean the male iſſue of a de- 
ceaſed ſon or ſons. But here, if there were any ſurviving ſon, 
the heir might be diſinherited, and if there were no ſurviving 
ſon, but the ſons of ſeveral decent ſons, they would all of 
them be iſſue male under the contemplation of the former mem 

ber 
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ber of the ſentence, and would take equally; and if they did, 
the eſtate would not paſs according te the rules of inheritance to 
the heirs general or ſpecial; for by theſe rules, an eldeſt fon is 
the heir, and ſo on, to his moſt remote poſterity, and not all 
the male deſcendants, deriving their deſcent through males, 
The ſame difficulty would occur, if the words were conſtrued 
to mean male deſcendants, either deriving their deſcent through 


ſons, or daughters. Whichever expoficion is taken, this con- 


cluſion follows, that the eſtate to the anceſtor for life is not ne- 


ceſſarily limited by the words © to his heirs general or ſpecial,” 


and therefore the words of the deviſe are not of themſelve., ſuf- 
licient to bring the preſent caſe within the rule. Keeping in 
mind that the intention is to be ſought for in the whole, and 


not in any ene part of the will, this concluſion follows, that as | 
it is evident by the ſecond member of the clauſe, that an equal WW 
diviſion was intended amongſt all the ſons who ſhould ſurvive | 


James, ſo when the male iſſue are ſpoken of, a like intention 


as to them is to be preſumed, in caſe any ſuch ſhould be left. 3 | 
This is the only implication, under which, the law will pre- 


ſame that any eſtate was by the words deviſed to them, and 
they can derive no eſtate from the words, but by implication 
Dougl. 264—3 Durnf. and Eaſt, 484. This expoſition gives 
efte& to all the words, and conſiſtency to every part of the will. 
That this is a neceſſary eonſtruction, will appear, when ano- 
ther principle of law is conſidered, to wit, that an expreſs eſ- 
tate for life, cannot be altered by words of implication, x fh. 
uns. 54, Bamfield and Popham which is recognized and con- 

firmed in the caſe of Ives ws Legge, 3 Term Rep. 488. 

Upon the whole, it ſeemmclear, that the true conſtruction of 
this will is to give to James an eſtate for life, and to the ſur- 
viving ſons, or to the iſſue male, eſtates tail as purchaſers. 

' WASHINGTON on the ſame fide. To avoid the confuſion 
which will generally follow, from plunging at ence into the 
conſideration of a multitude of authorities, Igyill endeavor to 
Claſs them under four different heads. 7 Ob 

The firſt, which begins with Shelley's caſe, need not be 
mentioned, becauſe the rule is well underftood and admitted. 
The ſecond, comprehends thoſe which modify the rule in 
Shelley's caſe, and eftabliſh the principle, that he intention of 
the e ſhall prevail againſt the rule. | 

This will lead to an examination of the intention in the pre- 


ſent caſe, independent of the latter, which is juſtly termed the 


implicative branch of the clauſe. | 
| Though 


cl 
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"Though Mr. Campbell has conceded, that the ſecond branch 
does not enlarge the eſtate expreſs] y given for life, 'yet it deſerves 
our conſideration, ſo far as it tends to throw light upon me 
teſtator's intention. 

The inconſiſtency which Mr. Campbell is ſorced into; ougde 
not to be paſſed over; for tho he admits, that the parts of the 
will which we rely upon to prove that an eſtate for life was in- 
tended, do ſucceſsfully eſtabliſh it, and that the intention muſt 
prevail, yet he finally concludes that James took a Be eſe 
rate: thoſe parts are, | 

1, Thar it is given pr for fe, which l tention mere- 
ly to repel the implication arifing under the 3d member of the 
clauſe. | 

2dly, It is given to fans which is a word of ptirchaſe: 

zdly, To ſons equally to be divided, thereby breaking the courſe 
of deſcent; for if they take in the chavattes; they muſt take in 
the quality of heirs. Brow. Ch. Rep. 205, Jones Us Morgan 


Doe and Lamming. 2 Burr. 1 100. 


athly, There is a truſtee appointed, which could only be 


bor the purpoſe of preſerving the contingent remainders. Sayer 


and Maſterman cited in Fearne on Cont. Rem. 122. 

athly; The wives of the ſons and grandions are to have dor 
er, but ns ſuch proviſion is made for the wives of the iſſue of 
the ſons. This is a circumſtance of conſiderable weight; and 
has been well enforced by Mr. Warden. 

If we look no farther into this clauſe of the will; what aſs 


can be produced; containing ſo many ſtrong prooſs of intention, 


and who can doubt for a moment, but that James was meant to 
take an eſtate for life only! What then has become of the rule 
in Shelley's caſe, cr how can it operate upon this caſe? The 
rule is beſt ſtated by lord Hardwicke'in the caſe of Bagſhaw 
and Spencer to wit! ce that though the intention is to ptevail; 
yet it muſt not confli with the lett!6d rules of law,” But what 
are thoſe rules? The ſame judge deſcribes: them; he ſays, that 
they will not permit a teſtator to create a perpetuity; to Pro- 
duce an abeyance; mount à fee er a fee, or make an heir 
take chattels by deſcent: 

Shelley's caſe would not apply at all; if it weis not fo modi- 
fed, for the deviſe there, is to heirs male, which are words of 
limitation; whereas ie is properly a word of purchaſe: And 
in Backhouſe and Wells it was ſaid, that if the words had been 


beit male, the operation of law would have over. ruled the in- 


Fn tention 


E 


8 — — 


- oy * — — — = 
. 4 Yer OOO > - A * —— — — 
— 


— — —— — 


— ARIES >» AO ves; 


— 


Do — 
— —ũæ—æ̃ —— j — —— ee ——ů— — IG 
In. 


— 
—— — FU — 


{ 
j 
' 


18 


—— — OG 9c - — 


FALL TERM _ 


tention—Pow. on Dev. 360. Let me conclude wy obſervations 
upon Shelley's caſe, by obſerving, that no judge has gone be- 
yond the rule there laid down; the reaſon of it has ceaſed, and 
none are bound by it, but in caſes coming ſtrictly within it. 
The above view of the queſtion embraces the two firſt bran- 
ches of the clauſe. CE Oe 5 45 
The ad claſs of caſes furniſhes a rule, as well eſtabliſhed as the 
one drawn from Shelley's cafe; it is, that an expreſs eſtate for life, 
cannot be enlarged by words of implicatien, Bamfield and Pop- 
ham 1 . Am. 54. This principle has never been controvert- 
ed, and is recognized in the caſe of Ivgs vs Legge, 3 Durnf. | 


and Eaſt 488; alſo in the caſe of Lethieullier and Tracy 3 Jil. | 
784. Now, this is a different rule from that in Shelley's caſe z not 0 
affected by it, and is in point, to defeat all the arguments drawn = 
from the third branch of the will. This rule, I ſaid was op- k 
poſed by no caſe whatever; I ought to except that of Blackborne 0 
and Edgley; but that caſe is not an authority as to this point, x 
becauſe it is founded upon Sunday's caſe, which is not a deviſe ; 
of an expreſs eſtate for life. This leads to the conſideration of the 
4th Claſs of caſes, which operates upon the rule laſt mention- 
ed, in the fame manner, as the 2d claſs does upon that in She 1 
ley's caſe, to wit, to correct and explain it. And the principle V 
reſulting from the rule thus corrected is, that an eſtate for life t 
may be enlarged by words of implication, if the intention of the 10 
teſtator manifeſtly appearing, cannot otherwiſe be effectuated. te 
Without this neceſſity the eſtate for life will not be encreaſed; E: 
but the word ſuch will be ſupplied.  _ — N 9 
Under this view of the queſtion it will be found, that we | h 
occupy the ſtrong ground which the appellant's counſel think fl 
they had ſecured; For in a caſe coming within the rule in hb 
Shelley's caſe, the perſon who would defeat the rule, muſt ſhew a1 
an intention oppoſed to it. And this would be our ſituation, if u 
the iſſue male claimed by by an expreſs limitation. But the li- 1 
mitation in this caſe ariſing only by inplication, we have the 9 
rule in Bamfield and Popham on our fide, and the proof of an us 
intention which cannot otherwiſe be effectuated than by en- " 
larging the eſtate for life, lies upon the appellant. It is not T 
Ki for us to ſhew an intention to give an eſtate for life; bh 


the appellant's counſel muſt ſhew an intention ſufficient to ſub- 
vert the rule. Vß „ 
K This will ſerve to introduce the following caſes, which will 
alſo contribute to exemplify the rule in Bamfield and Popham. 
The firſt is the caſe, of the Attorney General ws 3 in 

| Which 
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which it was cantended, that it was the clear intent to give to 
all the i/Jue; and ſo it was. For iſt, a ſtrict ſettlement was 
manifeſtly intended, fince it is not to be ſuppoſed that the teſta, 
tor could have a preference to a 3d, more than to a 2d fon, and 
of courſe his ſtopping at the 2d ſon, muſt have been an unde- 
ſigned omiflion. | | | CER 

⁊2dly, The words of the will in that caſe too plainly ſhew an 
intention to give an eſtate tail, to have admitted of a doubt: 
ſee the note to the report of this caſe in the laſt edition of P, 
Wins. 754. Ga „„ | 
Zaly, The remainder there, is to a charity, here to a ſon. 
The ſecond caſe is Langly and Baldwin, which is much relied 
upon. In this alſo it is to be obſerved, 1ſt, that there was a 
clear intention to provide for all the ſons in fri ſettlement, 
29, The courſe of deſcents is there preſerved—in our cafe it is bro- 


ken. 3d, In that, the only mark of a contrary intention is the 


deviſee being freed from impeachment of waſte; for that the clauſe 
reſpecting jointure proves nothing, has been well explained by 
Mr. Warden. 1 | | 22” £ 
4th, In that, the remainder over is to a ſtranger. 

Theſe cafes only ſhew, that where the intention is clear, and 
ean only be ſupported by enlarging the eſtate for life, the court 
will do fo; and this we concede. Fo give James then an eſtate 
tail, it is abſolutely neceſſary to prove, that the teſtator meant 


to provide for the ſon of a non-ſurviving fon, It is not ſufficient 


to ſay, that ſuch a perſon would otherwiſe be unprovided ſor, be- 
cauſe, if this were all, it would be placing the proof of intenti- 
on upon us, who are ſafe under the rule in Bamfield and Pop- 
ham, unleſs an intention to give a larger eſtate than for life is 


| ſhewn on the other ſide, In Bamfield and Popham, the rule 


was not departed from, tho" a poſthumous fon might have been 
diſinherited under it, and this was an argument, much relied 


upon in oppoſition to the rule, - | 
So in Blackborn and Edgley, tho“ it was objected, that the 


adoption of the rule would prevent the ſons and daughters from 


taking, yet the court would not for that reaſon diſpenſe with 
the rule. So the ſame reaſon was urged in Lethieullier and 
Tracy, to wit, the. excluſion of a great grand-daughterz yet 
the rule prevailed. In the caſe of Wyld and Lewis, 1 fit. 
432, Cited in the caſe of Lethieullier and Fracy, an expreſs eſ- 


late for life was not deviſed. So too in 2 Bac. 68, who. cites 


Bulſtr. 63— Dy. 171, the rule was ſupported, tho? the heirs ge- 


neral might have been excluded. So the caſe of Doe vs Reaſon, 


cited 


# 
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cited in Doe ws Holme ; Wi ho 244, is preciſely appoſit to the 
preſent, and anſwers all the objections. 

It is not true then, that becauſe an incanvenience may hap- 
pen from the adoption of the rule, that therefore it ſhall be diſ- 
penſed with; but it is efſentially neceſſary to thew an intention 
{o provide for the ſon of a non-{urviving ſon, growing out of the 
wil, tor it is admitted that ſys implication muſt be a neceſſary 
one. 


Upan the whole, theſe Pointe ſeem to be eſtabliſhed. 18, 


That the intention of the teſtator was to givean eflate for life— 
the conſtruction contende! for, is to defeat that intention. | 
2dly, There is no evidence of an intention to provide for the 


caſe which is ſuppoſed, and therefore no neceſũty to eularge the 
eſtate of James, by implication. 
24ly, To do ſo, would defeat the intention in another ref. 


pect. For if James took an eſtate tail, to open and let in the 


ſons of a non-ſurviving ſon, the eldeſt would take by deſcent, 
in excluſion of the others, tho' it was evidently the "inception; 


that thoſe who took ſhould take equally as purchaſers, and in | 


this reſpect, our caſe differs moſt eſſentially from that of Lang- 
ly vs Baldwin, were the courle of gelcents Was e e 
throughout. | 
The anſwer given to all our caſes i is, that thay a are founded 
upon the power of tenants in tail in England to bar the right of 


the iſſue. But this is not the reaſon, as the caſe of Lethicullier 


and Tracy proves; and beſides, there were two ways 'of barring 


eſtates tail | ia this country whilſt ſuch eſtates exiſted; the one 
by a writ of ad guod daninum, and the other by application to 


the legiſlature. ” 

But if after all, intention is to be ſacrificed, and all the rules 5 

law deſtroyed i in order to let in the ſon of a non- ſurviving ſon, 

I can ſee no reaſon, why he might not take by purchaſe as well 

as by deſcent, for i ue male are properly words of purchaſe, 
W1ckgar on the {ame fide. It is agreed, that an eſtate for 


life is given to James, but it is contended, that the remainder 


unites with and enlarges it; and ihis Joctrine! is bottomed wog 


the rule in Shelley's cafe. 


To this rule, we oppoſe that in \ Bamfield and Popham, which 
does moſt certainly defeat it, wherever the limitation over is 
not by an expreſs aud direti deviſe to the heirs or iſſue. But I con- 
tend, that if the devile in this caic had been directly to the iffue 
male of James, that the remainder could not upon the OE 
Jaid down in Shel: oy 5 caſe, unite with the eſtate for life, It is 

admitte 
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admitted, that this union can never take place, where the eſtate 
tor lite and the remainder are of different natures; as if the one 
be a legal, and the other a tru/t e/tate, Now in this caſe, the 
inheritance after the death of James is deviſed to Muſcoe in 
iruſt, and conſequently, the ce/Zur que truſt would have been 
entitled hefore the ſtatute of uſes to a merely equitable intereſt, 
Is this a caſe within the operation of the ſtatute? I contend that 
it is not, becauſe that ſtatute only veſts the legal efate in him, 
who is entitled to the uie or equitable eſtate, which can only 
be effected, when there is a perſon in /e in whom the ule re- 
lides, 1 Sep. 120. But in this cafe there never was ſuch a per- 
ion in being, James having never had any male iſſue; and con- 
cquently, the legal eſtate which continued in the truſtee until 
James ſhould have ſuch iſſue, never was executed by the ſtatute, 
and therefore, the limitation to the male iſiue, never could in- 
corporate with the life eſtate veſted in James. It is equally ne- 
ceſſary to produce this union, that the two eſtates ſhould pals 
by the ſame conveyance. But 1n this caſe, Janes took under 
{he will, and the male iſſue, (if there had been ſuch,) under the 
eprration of the flatute of uſes. The only way by which James 
cail take an cllate tail, is by uniting the eſtate given by impli- 
cation ia the third branch of the clauſe, with the eſtate for life 
given to him in the firſt. But iſ this union cannot take place 
from the different natures of the two eſtates, the certain conſe- 
quence is, that he never had a greater eſtate than for life. If I 
am correct in this argument, there is an end of the cauſe. 

The eſtate for life can only be enlarged by implication to fa- 
vor the intention of the teſtator. But an implication to deſtroy | 
the intention is an abſurdity in terms. That the teſtator well 
knew the difference between an eſtate for life and an entail, is 
proved by the very clauſe under conſideration, where he gives 
an intermediate eſtate in fee to a truſtee, which could only have 
en for the purpoſe of preventing the union of the two eſtates, 
and to preſerye that which he knew was cantingent. 

The teſtator could not by ſtronger language have expreſſed 
bis will not to give an eſtate tail to his ſons and grandſons. I he 
many Ccircumitances to prove this intention, which have been 
mentioned by the counſe]l who have preceded me, one would 
luppoſe wereflufficient, But there is another. There are ſeveral 
deviſees, to each ot whom he gives an eſtate for life; then to 
the iſſue. But how? In ſucceſſion, as eſtates of inheritance 
muſt go? No. But it was certainly his intention, that the 1f/ue 
mas Iuiould take in the fame manner as the % did, and it is 

ee e e, wi ale 
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8 that they took as purchaſers, becauſe they did not take 
in ſucceſſion. If then, James is conſtrued to take an eſtate tail, 
the iſlue male would have taken in a way not intended by the 
teſtator. This then forms the ſtriking difference between the 
preſent caſe, and all thoſe which have been relied upon by the 
appellant's counſel. In King vs Melling, there is no interven- 
ing eſtate changing the courle of deſcents. The Attorney Ge- 


eral V5. ut: on was reverſed in the Houſe of Lords. But ad- 


mitting its authority, the line of ſucceſſion: was there preſerved, 
and therefore the conſtruction put upon the implicative branch 


of the deviſe went with the intention. The ſame obſervation 
applies to Langly and Baldwin, and Dodſon vs Grew and others, 


2 Wils. 322. I his laſt caſe proves the principle which govern- 
ed ail the others, to wit, that the iflue were intended to take 
in ſucceſſion, which they could not do, if they took as purchaſ- 
ers. But here they were intended to take Ie which 
they cannnot do, if they take by deſcent. * 

It is contended, that Muſcoe could not take fo long as James 
had iſſue male living ; and that the only way by which the ſon 
of a non-{urviving ſon could take, was by deicent from the fa- 
ther. It is evident that the teftator never contemplated ſuch an e- 
vent, and therefore he could not mean to provide for it, But if he 
did intend that all the iſſue male ſhould take, it was equally his 
intention that they ſhould take all together, which they could nat 
do, if the conſtruction contended for be correct. Could a 
grandſon of James have taken equally with the /ons of James? 
Suleiy not; but the ſons would have taken the whole, and left 
ro their nephews a paltry remaant after the expiration of an el 
tate tail. We have ſeen that the leaving of a poſthumous ſon 
unprovided for, does not afford a reaſon for giving an eſtate tail 

y implication, where only an eſtate far life was intended, and 
yet this is an event as probable as that now ſuppoſed. 

3 laſt branch plainly refers to the children beſore mention- 

, that is, to ſurviving ſons; and the court will not ftretch the 
me ning of it to ifiue gener ally, unleſs induced thereto, for the 
purpoſe. of complying with the teſtator's intention, which [I 
have endeavored to ſhew would be defeated by ſuch a conftruc- 
tion. The word but is plainly a word of reference to what had 
gone before; and that heirs general may by reference to preceed- 
iag words be conitrued to mean heirs male, 1s proven by the 
caſes reid from 2 Bac. 68. So that the court will in this caſe 


take the whole clauſe together, and correct the laſt branch by the 
ſecond, ſo as to mean, © if 72 8 die without male children 


ſurviving,“ Ke. _ In 
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* many of the deviſes, the remainder is limited. immediately 
over. For inſtance, the land deviſe] to his grandſon Augut- 
tine is © to him for life, remainder W James, in truſt for the ule 


ot the ſons of Auguſtine who ſhail ſurvive him in tail male equal- 
ly to be divided, remainder to all the ſons of his grandſons Francis 


2nd Harry, who ſhall ſurvive them in tail male equally, &, remain- 
der to his ſon Fames and his heirs for euer.“ Now is it probable, 
that the teſtator meant to provide for the iſſue male generally in 
ſome caſes, and to exclude them in others? The whole will ſhould 
=. 1 together, and the fame intention be preſumed through- 

; for it ſeldom happens, that the ſame idea is by the fame 
Ki 7. and in the fame inſtrument always expreſſed in the fame 
words, We here find the teſtator ſometimes uſing the words, 
« for want of heirs“ “ heirs male” © in default of iſſue male” 
&c. 

But ſuppoſe that a deviſe to the illus male of James, 
mult neceſſarily be implied. May they not take as purchaſers? 
It is aſſumed as a point given up, that they could not; and yet 
I can ſee no reaſon, why they ſhould not, if it be ſo intended. 

Even hears, eo nomine, mult take as purchaſers, if they take 
otherwiſe than in the quality of heirs; and the iſſue male in this 
caſe cannot take at all, conſiſtently with the intention of the 
teſtator, unleſs they take b y purchaſe, for otherwiſe, they 
would come in by ſucceſſion, and not altogether, which would 
contravene the intention. 

Upon the whole, I think there is no principle which will 
bear the . out, in contending that James took an eſtate 


tail. 


1. RSHALL in reply. The ſingle queſtion i in this cauſe is, 


did James Garnett take an eſtate for life, or an eſtate tail? 1 


ſhall attempt to maintain the ground which Mr. Campbell has 
taken, though I thall not perciſely follow him in the mode of 
diſcuſüng the ſubject. I ſhall contend, 
_ 1ſt, That upon authority, the male iſue of the non-ſurviving 
ſons of James mult take before Muſcoe. 
2dly, That according to the intention of the teſtator, they 
muſt take before him. 
3dly, That they muſt take by deſcent, and cannot take by 
purchaſe. 
4thly, That if they ks by 3 the ce muſt be in the 
anceftor, and therefore that James took an eſtate tail. 
Iſt, It is a rule ſupported by a connected train of au 


that wherever in a will deviſing a a eſtate, a remainder over 


15 
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is to take effect on the failure of iſſub of a particular deviſce, or 
on failure of male iſſue, that ſuch iſſue muſt take in infinitum 
by the implicative deviſe, before the remainder man, unleſs 
there be ſtrong circumſtances to tike the caſe out of the rule. 
To prove this rule, I cite Robinſon's caſe mentioned by Ld. 
Hale in King and Melling, 1 Vent. 230—6G14b. Dev. 38, 39— 
Eq Ca. Ab. 185—Langly and Baldwin. Attorney General vs 


Sutton. Robinſon and Robinſon; 1 Burr. 58. To this fule, 


I admit there are exceptions, within none of which can the pre- 
ſent caſe be Brought; and within ſome one of them, all the caſes 
cited againſt us are to be found. 5 

A principle indeed has been urged; which if true in the lati- 


tude contended for, would embrace our cafe, It is; that an 


expreſs eſtate for liſe cannot be enlarged by implication. In the 
extent it is laid in the books, I deny the principle to be law. 
Bamſield and Popham, a note in 34 Durnf, and Eaſt 488, and 2 
Bac. 68, ate cited in ſupport of it. It is alſo laid down in 


Humberſon and Humberion, which is decided upon the authori- 
ty of Bamſieldl and Popham, and muſt therefore ſtand or fall 
with it, In Bamſleld and Popham, all the fons and their iſſue are 
provided for. The only argument in favour of enlarging the 
eſtate for life was, that a poſtumus Jon might be diſinherited, 


unleſs the anceſtor took an eſtate tail. It is not certain that the 


argument was applicable to the caſe, for even admitting that 
before the 10th and 11th of Witham and Mary, a poſthumous 


ſon could not have taken, it is certain; that the cafe 


Was provided for by that ſtatute. This caſe was decided 


ſubſequent to the making of that ſtatute; and we are not in form- 


ed whether the teſtator died beſore or after it. But indepen- 
dent of this objection, I cantend that that caſe fs not law, and 


would ſhortly after have been otherwiſe decided. It is admitted, 


that the teſtator did not intend to exclude a poſthimous fon; and 
yet, the conſtruction there put upon the will, was againſt the inten- 


tion, upon the authority of the legal principle, that an expreſs eſtate 
for life cannot be enlarged by implication. The principle as 


there laid down is totally unqualified and unreſtrained, fo that it 
would prevail ag 

exploded by all ſubſequent adjudications, and not attempted to be 
maintained by thoſe which notice it, It is denied in the caſe of 


Blackborne and Edgley. I admit that Sunday's cafe does not 


ſupport the principle for which it is there cited, but furely the 
caſes which I have before mentioned, do moſt concluſively 


over-rule the lolitary caſe of Bamheld and Popham. The de- 


ciſion 


gainſt the cleareſt intention. ThE principle is 


and therefore abſurd to create an imp 
providing for thoſe who took by an expreſs. deviſe, 
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1 on the caſe from Durnſ. and Eaſt turned upon the words 
of limitation which are fuperadded, and is. beſides, a mere obiter 
difum, unneceſſarily ſtated. But above all, 1 rely upon the 


deciſion. of this court, in the caſe of Shermer vs Shermer (ante 


: 266 28 over-ruling this principle. 


aving cleared che cauſe of this rule ft much. relied upon, 1 
proceed to ſtate the exceptions to the principle I am contending 
F. 

The firſt is, where the whole 7 is provided for by the i in- 
tervening clauſe. For in ſuch a cally it would be unneceflary, 
ication for the. purpoſe of 


The ſecond is, where a plain i intention appears to exclude ſuch | 
iſſue. Within this exception is the caſe of Blackborn and Eds 
ley, for the teſtator having declared an intention to provide for 
his name, it would have been a manifeſt violation of his will, to 
create an implication which ſhould let in the females, who were 
clearly meant to be excluded. The third exception is where 
words of limitation are ſuperadded, ſo as to render the firſt 
word i ſue deſcriptive of the perſon, and yet the iſſue in inſinitum 
may take by force of the ſubſequent limitation: Or where there 
are other words annexed, making it merely, deicriptive of the 
perſon. Under this exception, is to be ranked the caſes cited 
fram Moor 5537345 Milt. 244—3 Durnf. and Eaſt 484. Lyle 
and Gray. Long and Lamming 2 Burr. 1100. Lhe reaſon 


of the firſt member of this, exception is obvious. Iſſue cannot 


be at the ſame time a word of purchaſe, and a word of limitation. 
If it be the former, only a life eſtate: patles, as it merely deſcribes 
the perſon of the firſt taker ; Where, it is the latter, the iſſue 
take in inſinitum. 

Now it words of inheritanee-be FIN YH .the word iſſue 
may be taken as deſcriptive of the perſon, and the ſubſequent li- 
mitation will carry the eſtate to thę heirs of the-firſt taker fo 
that all the iſſue muſt be ſpent before the remainder-man can 
take. It is alſo evidence of intention, that the iſſue ſhould take 


by purchaſe. This diſtinction was taken in ;Loddingion and 


yme and has ever ſince been regarded. 

The 4th exception conprehends the caſes of $671 For where 
application is neceſſary ta be made to a Court of Chancery, that 
court will ſo mould the conveyance, as that the legal conſtructi- 


on upon the words of it, ſhall, in favor of the intention, be dif- 


ferent from what it would have been, if a legal eſtate had been 
eier conveyed. + Upon this principle was Bagſhaw and 
D Spencer 
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Spencer decided. I might go further, and fay, that this caſe is 


not eaſily to be reconciled with foregoing caſes, or with Garth 


and Baldwin afterwards decided by the fame judge. See Jones 


vs Morgan, Brow. Ch, Rep. 206. But it is not neceſſary to 
impeach that caſe, ſince the principle upon which the deciſion 
was made, is inapplicable to tls. | Sh 
This caſe comes not within any of the exceptions. ' For iłſt, 
all the iſſue are not provided for, but on the contrary, the ſons 
of non-ſurviving ſons would be diſinherited, unleſs protected by 
the implicative deviſe. zd, They are not intended to be ex- 
cluded. 3d, There are no words of inheritance grafted upon 
the limitation, nor are there any words deſcriptive of the perſon. 
4th, Nor is it the caſe of a truſt, aa N 


Second point. It is always preſumable, that the iſſue ix infini- 


tum are intended to take before the remainder- man, where the 
limitation in remainder, depends on the failure of the iflue of the 
firſt deviſee. In this caſe, Muſco2 Garnett is to take; but at 
What time? When 17 ſhall die without iſſue male. Can he 
then take ſooner? The dying of James without male iſſue, is 
like a condition precedent. The conſtruction contended for is 
the fame, as it would have been, had the words * but if James 
ſhall die without iſſue male” been omitted: Why reject them? 
They are operative, there is abundant uſe for them, and they 


have a known, legal ſignification. Such words then are never to 


be rejected. This can only be the fate of ſuch, as are ſenſeleſs 
or repugnant. The intention to provide for the tons of non- 
ſurviving ſons, is further proved from the deviſe to the ſurviving 
ſons being in tail; for if they had been alone the objects of the 
teſtator's bounty, it would have been more beneficial to them 
to have had a fee ſimple, and tho he might prefer the ſurviving 
ſons to grandſons, it is not eaſy to aſſign a reaſon for preferring 
the ſons of ſurviving ſens, to Kudos; and yet preferring Muſ- 
coe to the ſons of non. ſurviving ſons. It is alſo material, that 


the property is. diſtributed in tail male amongſt families; each 


ſon and grandſon, being conſidered as the head of that family. 
It is reaſonable to ſuppoſe an intention, that the property ſhould 
remain in the reſpective families to which it was aſſigned, ſo 
long as there were any male iſſue to take it. | 
The counſel on the other ſide have labored to prove, rather 
that James was intended to take an eſtate for life,. than that the 
teitator did not intend to prefer all the male iſſue of James to 
 Muſcoe. The former we concede. I believe in all the con- 
troverted caſes upon this ſubject, the teſtator meant to - ip an 
Re i eſtate 


* 


1 


contingent remainder 10 ſhe ſurviving ſons, Lewis Bowle's eaſe. 
cited in Fearne 28, _ Bs oo Lo 
Obj. That if the teſtator intended to provide for the ſons of 
W e Ving ſons, he would not have given a remote remain 
der after the expiration of an eſtate tail, 5 
ü Anſ. If there were no ſurviving ſon, then the male iſſue of x 


. 


non-ſurviving ſon is immediately provided for. If the ſons had 
all ſurvived, then all the male iſſue of James would have been 
provided for. Ne ſome ſurvived, and others died leaving male 
iſſue, then the ſurviving ſons are preferred, but the male iſſue ot 


the non- ſurviving ſons are preferred to the remainder man. 


9 


Obj. The word but, is a word of reference. 
” Anl., It is plainly intended to mean the ſame as and; in other 


deyiſes, other words are uſed, obviouſly with the ſame intention, 
Obj. The iſſue of non- ſurviving ſons are certainly unprovid- 


ed for in other parts of the will. 


1 : : o o * 


Anſ. The limitations are not varied in the deviſes to his ſons, 
and I do not ſee that the deviſes to his grandſons, can any more 
reftrain thoſe to his ſons, than the latter can enlarge the for- 
mer. „ ä „„ 
The caſe of the Attorney General vs. Sutton, is ſaid to be in- 


applicable, becauſe in that, the will plainly meant to paſs an eſ- 


tate tail, The words of the will in that caſe, to wit; that on 
a certain event, “ the eſtate he had given to Thomas and the 
heirs of his bady ſhould be void,” were not relied upon in mak- 
ing the deciſion of the court, nor are they mentioned by the 


counſel. But a truſt and a legal eſtate were deviſed by the ſame 


words, and the deviſee was adjudged to take an eſtate tail in the 


legal eſtate, and only an eſtate for life in the truſt. If the words 


relied 
IS: 
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effect on the failure of iſſue. In what do they differ? Tho the 
ſors in this caſs do not take by ſucceſſion as in that, yet no pre- 


— 


; 


* &. &. > 


fion, was obviouſly the principle we are contend ng for, td wit, . 
that all the ifſye not being provided for by the "gxpref; deviſe, 
there was an uſe to be made of the implicative branch of the clauſe. 


ol 


of Jones ws, Morgan. The reaſon of the rule is, that if the 
heir do not take by deſcent, he can only take an eſtate for life; 
for taking by purchaſe, he only, and not his ppſterity is deſcribed. ' 


purchaſe, it is nomen ſingulare, and the iſſue without further II- 
mitation can only take an eſtate for life. In our caſe, the ward 
is omen Tolletlivum; it muſt mean all the male iſſue, or elſe the 
iflue of that iſſue could not take, and the remainder would veſt 
before a failure of iſſue, tho by the expreſs words of the will, 
it is to be poſtponed until a failure of iſſue takes place. Tha 
caſe from 3d. At&. 784 is not in point, becauſe the Hmitation to 
the iflue is reſtrained to i ue living ot the death of the te/lator. 
In Long and Lamming, the heirs are ſo deſcribed, as fo ten- 
der it impoſſible for them to take by deſcent ; it adit 75 
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Fer” the deviſe rotally void, and there: are alſo words of inberi- 4 
tance ſuperadded. aged 
n It i is objected, that the ſons of non-ſurvivin - ſons muſt. accor- 
ding to the ititention of the reftator take equa] Ily. But 1 con- 
ceive, this would go to defeat the intention, 2110 could not be 
extracted out of the will, but by inſerting limitations not i | 
the will, and rej Cting t thoſe Chak are. 

4th point. 1 'be principle of this point is founded on 'Shel- | 
ley's caſe, and is obvious. An eſtate cannot. deſcend. fron: an 
anceſtor, ualeſs i ir wele firſt in hin, and though James' was in- 
tended to take an eſtate. for life, vet his male iflue were alſo 
intended to take, and it they, can do ſo ohly by enlarging the eſ- 
täte of James, the particular muſt yield £o the general; the leſs 
material, to the- more important intention. The mode of taking, : 
mutt be facrificel' to te more {olid Jerk; of enabling them to 
take at all. 5 Col | gh 

1fI am ri, hk in theſe poihts, then it is plain, that James | 
took an eftite tail, "which Was turned iiito an eſtate | in fee by 
the act of 1 1770, and of 1 chat the appell ants are entitled to | 
reco Wer.” | 

The PRES DENT ober bell to Mr. M anal. that he had 
nat noticed an” argument of Mr. * ickham s, Which ſtated an, 
objection to the ynion of the two eftates rin James; to wit: 
that the one' Was a legal, the other'a truft eſtate not executed. 

Mr. MaksnHALTE. The fact as ſtated by Mr. Wickham is 
not admitted, and if admitted, cannot L think be material. 
The deviſe to the ttuſtees is for ſurviving ſons, and may, or may 
not extend. to the iſſue. If it do nat extend to the implicative 
deviſe, then the fact is not as it is ſtated, and there exiſts no 
difiiculty 4 la the caſe. 

Bur adinit that it do not extend to it. Deviſes of eſtates ex 
ecuted by the ſtgtute are, {fo far, a5 [ have vel diſcerned,) afſi- 
milated in eyery reſpect to a devile of a plain legal eſtate at com- 
mon law. The deviſe under the ſtatute would execute in the 

lame perſon, and take effect benchcially to the deviſee, preciſely 
at the ſame time, with a deyiſe ot a legal eſtate at common law. 
{ have ſcen 10 cafe determined on 5 diſtinction, and yet ſuch 
would naturally occur, For if the {tztute in this caſe will not 
execute the uſe in the anceſtor, | until the iſſue come in ef/e, nei- 
ther would it have executed it, if the deviſe had been to truſtees 
for the ule of James, remainder to the fame truſtees for the uſe 
of the iſſuc; for the firſt deviſee being in e, no legal eſtate 
| Whatever with reſpect to him is in che truſtee „and it is in Jaw 


Jy 
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uſt the ſame, as if the deviſe had been immediate to James. 
Nec in ſuch caſes, the eſtates have been united, and therefore, 
the difficulty ſtated to the union in this caſe cannot be a ſolid 
one. The caſe in 2 Wils. 322, is a deviſe immediately to the 
firſt deviſee, with remainder to the uſe of the iſſue, and there 
we find, that the two eſtates incorporated, and vefted an eſtate 
tail in the firſt ter.. IV 
_- The PRESIDENT delivered the opinion of the court. 
The material parts of the agreed caſe are, that James Gar- 
nett by will, deviſed the eſtate in queſtion to his ſon James for 
life, remainder to his ſoy Muſcoe in fee, in truſt, for the 
uſe of the firſt and every other fon of James who ſhould ſurvive 
him in tail male, equally to be divided; but if James ſhould die 
without iſſue male, then he gave the land to Muſcoe for life, 


with like remainders to his firſt and every other ſon who ſhould 


ſurvive him in tail male, equally to be divided; but if Muſcoe 
ſhould die without iſſue male, then in truſt for three grandtons 
and their ſurviving ſons, in tail male, equally to be divided, 
remainder to his ſon Muſcoe in fee. „ 5 


After having diſpoſeſ of his ſlaves and other property to his chil- 
dren and grandchildren by the different clauſes of his will, he 


declares, that their reſpective wives ſhould be entitled to dower. 
T he teſtater died beſors the year 17 f _— 
James ſurvived that period, never having had a ſon, but 
leaving a daughter his heir at law, under whom the appellants 
claim, inſiſting that James took an eſtate tail, under the will, 
which by the act of 1776 was turned into a fee fimple, which 
deſcended to his heir. 5 12 f . 


The appellee contends, that James took an eſtate for liſe on- 


ly, on which the act did not operate, and that the contingent 
remainders limited upon that eſtate, being at an end, the re- 
mainder to him is become veſted in pofſefion. „ 
The concluſion of each party is right from his premiſes, and 
brings us to the queſtion, which of thoſe eftates James took; 
whether for life or in tall? 5 | 
Upon the face of the will itſelf, difficulties ariſe, what was 
the teſtator's intention. As uſual therefore, authorities are pro- 
duced, for the purpoſe of illuſtrating, or of controuling it; mul- 
rifarious indeed, but in general unſatisfactory; containing rules 
of conſtruction, as well as principles and reaſoning from them 
by different judges, in many caſes obſcure and contradictory. 
In bringing theſe into review, the gentlemen of the bar on 


both ſides, have ably diſcharged their 12 0 in giving the court 


mull information on this complicated ſubjec N That 
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That the teſtator's intention is to be the general rule of con- 
ſtruction, was laid down foon after the ſtatute of wills. It has 
never been contradicted, but is amplified, rather than reſtrained 
in all ſubſequent inſtances. . „„ 


The exception to this rule, © that he ſhall not be allowed to 


« controul or change ſettled principles of law, as eſtabliſhed by 
ce the judges,” ſeems to be as fixed as the rule itſelf * 

But another exception, that the intention ſhall not interfere 
with the eſtabliſhed rules of conſtruction, which judge Black- 
ſtone ſtates, as of a flexible nature, has produced in its applica- 
tion, a variety of reaſons and deciſions, which I am not able to 
reconcile, and therefore am inclined, as I always have been, to 
look to the will itſelf, and not to thoſe unſettled rules of con- 
ſrc, ES. 4 . Fi 

I' bat the teſtator intended to deviſe an eſtate for life to James, 
could not be made more manifeſt than from the will itfelf, if 
confirmed by one from the dead, even if that were the teſtator 
himſelf. DO 3 ; | 

But if a ſubſequent part of the will ſhews a manifeſt intenti- 
on, tho? not fo ſtrongly expreſsed, to provide for all the male 
iſſue of James, and both intentions cannot ſtand, that of the 
deviſe for life muſt yield to the ather, which is ſuppoſed to be 
molt important in the teſtator's mind, _ ads 

Caſes may be claſſed into thoſe, where the conflict of intentt- 
on ariſes from express deviſes in the will, and thoſe, where they 
are to be ra rs what is expreſſed. To the firſt ſort, the 
caſe of King vs Melling applies. A deviſe to A for life, re- 
mainder to the iſſue of his boay by a ſecond wife, remainder over; 
A, was adjudged to take an eſtate in tail, as the only means of 
providing for the iſſue, who could not take as purchaſers, not 
being in Je, and could only take through the anceſtor ; and for 
that purpoſe, the eſtate for life was turned into an inheritance 
according to the rule in Shelley's caſe. This caſe is conſtantly 
referred to, in moſt, if not in all ſubſequent caſes, and its princi- 
ple, as well as its authority is no where denied. 

In queſtions of this ſort, it has been thought a circumftance 
of conſiderable weight, that iſſue muſt be taken as a word of li- 
mitation, where no words of inheritance are ſuperadded in the de- 
viſe, becauſe in ſuch a caſe, if the iſſue take by purchaſe, they 
would only take an eſtate for life. From hence a diſtinction 


has ariſen, - that where words of inheritance have been ſuperad- 

ded in the deviſe to the iſſue, the iflue has been adjudged to take 

by purchaſe, fo as not to enlarge the eſtate of the anceſtor; and 
. 1 | | this 
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this was Archer's caſe, 1 Cooke 66, and in ſeveral caſes ſince. 
But in others, it has been decided not to have produced that effect, 
and the point has been determined upon another circumitance, 
to wit: that of the iſſue being in eſſe at the death of the teſtator, 
or of the tenant for life, or within a reaſonable time after; as 
in the caſe of a deviſe to the heirs of I. S, who is living. And 


under this diſtinction, the parties have rightly p agreed, that 


the deviſe to the ſurviving ſons did not enlarge the eſtate for life 
in James, ſince the ſurviving ſons not only might, but muſt 
take as purchaſers, being to take, not in ſucceſſion, but as tenants 
in common. The part of each fon would deſcend to his male 
Iſſue, which would thereafter go in ſucceſſion in tail male to the 
"eldeſt ſon, and would not, (as the appellee's counſel ſuppoſed,) 
continue to go in common to all future generations. So far 
then, the eſtate for life is preſerved, being conſiſtent with the 
other intention to provide for ſurviving ſons. 5 

ut the difficulty reſults from the teſtator's being ſuppoſed to 
have deviſed the land to his male iſſue, upon the contingency of 
his having ng ſurviving ſons, which it is ſaid, he manifeſtly in- 
tended, from having given over the eſtate to Muſcoe, upon 
the death of James without male iſſue, thereby ſhewing that 
he did not intend Muſcoe to take the land, fo long as there 
were any male deſcendants of James. We come. therefore to 
the ſecond claſs of conſlicting intentions, not collected from 
expreſs deviſes to the iſſue, but to be implied from what is ex- 


preſſed, on which ſubje&, there are a number of caſes, the de- 
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will, cannot otherwiſe be effectuated. To take up the preſent 
caſe on this rule. If there be any apparent intention to provide 
for the iſſue male of James, in caſe there were no ſurviving ſons, 
or in caſe their male iſſue ſhould fail, it is evident, ſuch 
proviſion, (if the caſe happened) could no otherwiſe take effect, 


than by a deſcent from James, and by that means changing his 


eſtate for life into an eſtate tail, thereby producing that fort of 
neceſſity, which will admit a deviſe even by implication to con- 
troul an expreſs deviſe, _ i 5 
The caſe furniſned by the will, of a chaſm between the pro- 
viſions for part of the iſſue of James, and the. limitation over 
upon the farlure of his whole male iſſue, though uncommon, is 
| | 8 | 1 
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not new. The caſe of Langly vs Baldwin, ſeems to apply di- 
rectly to it. There, the teſtator gave to his grandſon an eſtate fof 
life, without impeachment of waſte, and with power to make 
a jointure to his wife for life, and after his death, deviſed to his 
ſix ſons, one after another, in tail, and made proviſion for no other 
ſons; but added, that if his grandſon ſhould die without iſſue 
male, the eſtate ſhould go over. - It was adjudged, that from 
the expreſs limitation over, the teſtator intended to provide for 
all the iſſue male of his grandſon, altho* they ſhould not be one 
of the ſix; and as that could not be effected any other way 
than by deſcent from the grandſon, the court adjudged him to 
take an eſtate tail, tho“ expreſsly given for life. 

The ſame thing was done in the cafe of the Attorney Gene- 
ral vs Sutton, where a proviſion was made for two ſons only of 
the tenant for life, with a limitation over upon his dying without 
iſſue male of his body, Here then are two according decifions, 
which apply to the caſe at bar in terms, and in prineiple, and if 
not contradicted, mutt be conſidered as fixing a rule of proper- 
ty. The caſe of Popham and Bamheld is produced in oppoſition 
to thoſe I have juſt mentioned. That was a devife to Popham 
for life, remainder to his firft &c. ſon ſucceffively in tail male, 
and for want of iflue male of Popham, remainder over. 
An attempt was made to bring this to the former caſes, by 
ſuppoſing that there was a chaſm between the proviſion for 
the ſans, and the limitation over, and this could only happen, 
and might happen in the caſe of a poſthumous ſon, who it was 
ſaid could not take under the proviſion. Whether he could or could 
not is immaterial. Fhe anſwer which the court gave was, 
that though it might have been intended that ſuch poſthumous 
ſon ſhould take, yet the teſtator was herein miſtaken as to the 
law, or he might not conſider of it, beinga remote miſchief or 
contingency, and therefore ſuppoſing he had made proviſion 
for all the ſons of the tenant for life, his intention might be 
complied with, without enlarging the eſtate for life, and both 
intentions might be preſerved. - Without taking notice, that 
this caſe, being produced afterwards in the caſe of Blackborn 
vs Edgley, the court is ſaid to have exploded the notion, that 
words of implication ſhould not turn an expreſs eſtate for life 
into an eſtate tail, I obſerve, that the caſe in principle does not 
contradict the former caſes, being unlike them in this, that in that 


all the ſons are provided for. This curious caſe may happen; Muſ- 


coe Garnett takes this eſtate in remainder, as well as all the lands 
deviſed immetliately to himſelf, in the ſame manner as James did; 
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if he has ſeveral. ſons, and they ſhould marry, it may 
happen, that all of them may die. — — life time, and ſome, if 
not all of them ſeave fons, and his whole eſtate may go over in 
remainder from his grandſons, upon the principle he now con- 
tends for, that an implied remainder to the male iſſue ſhall not 
be admitted. This poſſibility, gives a ſtriking proof of the im. 
propriety of departing from eſtabliſhed rules of conſtruction, 
An objection is then made, that the intervening bequeſt to the 
ſurviving ſons, between the deviſe: for life, and that to the iſſue 
by implication, prevents the union of the two laſt mentioned 
deviſes. The rule in Shelley's caſe enlarges the eſtate tor life, 
into an inheritance, where the deyiſe to the heirs or iſſue is nie- 
diate or immediate; the former ickeribes the caſe of the preſent 
deyiſes. In Fearne on contingent, remainders 25, it is taid, 
that the only difference between the limitation being mediate 
or immediate is, that in the latter caſe, the tenant for life takes 
an eſtate tail in pof/eſſion, and in the former, he takes the eſtate 
tail in remainder, dependant upon the determination of the in- 
ter mediate tate. So that this objeQtion ſeems to have no weight, 

Another point made was, that under the implied limitation to 
the male iſſue, they might take as purchaſers, ſince they were 
to take not in {ſucceſſion in tail, but as tenants in common, in 
the ſame manner as the ſurviving ſons. were to take. This has 
been mentioned before, not to have been the teſtator's intention, 
or if it had, it-was controuled by one of the rules of law, ſtat- 
ed to be inflexible, to wit: that a teſtator could not make his 
land deſcend to all his ſons, inſtead of the eldeſt. So that upon 
the whole, it ſeems to me, that if there were nothing more in 
this caſe, that the point which has been noticed, the* court 
would be compelled to adjudge, that James took an eſtate tail 
in remainder, expectant upon the determination of the eſtate tail 
to the ſuryiving ſons. , But tho' I am, well fatisfied in this opini- 
on, ſome. of the other judges doubt about it, and we thought it 
unneceſſary todecide that. point, fince,admitting that James took 
fuch an eſtate tail in remainder, we are all of opinion àgainſt 


the appellant upon two remaining points.. 
The firſt depends upon the deviſe, to the truſtee. The truſt 
commences at the death of James, ſo as not to include the eſtate 
for life deviſed to bim; it comprehends the contingent remain- 
ders to the ſurviving ſons and to their male iſſue, and the im- 


plied remainder to the male iſſue of James. ; Perhaps it goes far- | 


Os and: extends to all the ſubſequent remainders, ſince after 
the eſtate for life to Muſcoe, a fugther truſt is declared, without 
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| naming, 2 new truſtee, or without a deviſe to ſuch new truſ- 


tee. The legal eſtate in fee therefore, in truſt for the ſurviv- 
ing ſons in tail male, interpoſes between the eſtate for life of 
James, and the implied remainder to his male iſſue, which is 
ſuppoſed to enlarge the former into an eſtate tai. | 


I 7 „ 
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To admit that effect, and to deſcribe the whole intereſt which 
James took in the lands; he was tenant” for life in poffeffion, 
with remainder in tail male expectant upon the determination 
of the eſtate tail deviſed to his ſurviving ſons. And we come to 
conſider, what operation the ſtatute of uſes will have on this 
eſtate ,under the deviſe to the truſte. 
The ftatute gives the legal eſtate to him that hath the uſe, 
ſo that there muſt be. an uſe, before .the ſtatute can operate 
u,, Co ESI Ear ogg 
In Powell on Deviſes 283, it is ſaid, that as to perſons in eſſe, the 


tor them to come znto eſſe, was expired at the death of James, 
and the eſtate either remained in Muſcoe as the truſtee, (the 
truſt not being executed by the ftatute, but remaining at com- 
mon law,) or the eſtate paſſed over to him as the next remain» 
der-man, either of which defeats the appellant's title. | 

But then a queſtion ariſes, upon the act of 1776, whether this 
was ſuch an eſtate tail in, James, as was by the act turned into 
2 Fae ſimple. en jþ ; To 5 ; apa; | : F 
The act operates upon all eſtates tail in poſſeſſion, and thoſe 
in reverſion or remainder, after the determination of an eſtate 
for life, or lives, or of any lefſer eſtate, James's eſtate has been 
deſcribed as an eſtate tail in remainder, after the determination 
of a preceding eflate tail. It was therefore a greater eſtate than 
for /ife or lives, and conſequently not within the operation of the 
act, ſo as to deſeat the remainder to Muſcoe, now to take effect, 
as there are neither ſurviving ſons, nor male iſſue in his way. 

So that upon theſe two grounds to wit, 1, that the eſtate at 
aw remained in the truſtee for want ofa perſon coming into efſe 
in whom the, uſe could veſt, or when that event was become 
impofſible, paſied over to Mufcoe as the next 'remainder-man, 


>. : 
— 


E ö 14 
- A 
4 + 5 
„ | 2 6 4 

> — 4 4 


4 


3e ere 


Adly, That James being ſeized of an eſtate cal in Sai 
after the determination of a prior eſtate tail, is not ſuch a tenant 
in tail, whoſe eſtate is to be changed | into a fee ſimple by the 
act of Aſſembly of 1776. 

The law therefore is in favor of the appellee, and the judg- 


ment of the Diſtrict Court is to be 
Armed. 
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RICHARDS wy HOOMSE. 


HIS was an appeal from the Diſtrict Court of F rederieks. 
burg, reverſing an oider of the County Court of Stafford, 
giving leave to the appellant to build a mill on Rappatanock 


river. 
WARDEN for the appellee, objected, that the record did 


not ſhew that the property in the bed of the 11ver was in the 
commonwealth, or in the appellant, without which, the 
County Court ought. nat to have given leave to erect the 


mill. | 

Lr and Washixerom for the appellant, Contended, that 
though the perſon applying for leave to build a mill, mult fa. 
tisfy the court, that the bed of the river is in himſelf, or in 


the commonwealth, yet it is not neceſſary to fate thes 2 up- 


en the record; particularly at this day, When an application 
may be made ore tenus, without the formality of a petition in 
writing. When in caſes of this ſort an appeal is prayed, all the 
facts are examined into de nove in the ſuperior court; fo that the 
ſtatement of this fact upon the record, could not have availed 
the perſon petitioning, ſince he muſt ill have proved it; nei- 
ther can the omiſſion of the clerk in not ftating the fact upon 
the record, render ſuch proof unneceſſary here, If it had been 
ſtated, it might have been diſproved in this court. 


T iy WE equally divided. ' 
The judgmene Was e 
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F: September 1778, the appellant ſold to che 3 bi 


houſes and lots in York town, 1 price of which was to 
ho 
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be ſettled by the valuation of three perſons, for that purpoſe, 
mutually choſen by the parties; one half of which was to be paid 
at the time of the valuation, and the other in a year after- 
Wards. . 255 e | 
On the 18th of the fame month, the referees reported, that the 
property n the ſituation, in which it then was, was worth Z 1006, 
and ſigned a certificate to that effect. This was trauſmitted to 
Mr. Ambler, who was not preſent when the valuation was 
made; but it appears that Mr. Cary, who acted for him, was. 

Ou the 20th of October following, the firſt payment was 


made, for which Mr. Ambler gave a receipt, as for to much 
current money in part payment for the above property; Wyld, 


at the ſame time agreeing, not to demand a conveyance until 
the balance was paid. 3 rp | 

In autumn 1779, the appellee by an agent, offered to pay 
the balance to the appellant in paper money, who declined re-. 
ceiving it, ſaying, he ſhould ſee Wyld that afternoon. 

On the 10th of February 1782, the appellant procured from 
the perſons who had valued the above property, a certificate in 
the following words, viz: © Some time in the year 1778, the 
« underwritten were called upon by Mr. Thomas Wyld to va- 
„ lue the houſes and tenements in York town, then the proper- 
« ty of Mr. J. Ambler, which he (as we were informed) had 
c agreed to fell the ſaid Wyld, at ſuch a price as diſintereſted 


« perſons ſhould determine the fame were worth; agreeably 


e thereto, the underwritten did value the ſaid houſes and tene 
ment to { 10co;' and it being contrary to the laws of the land 
« at that time in force, to make any difference between paper 
„% money and ſpecie, we do further declare, that we did then, 
„ and do now think, the aforeſaid houſes and tenement were 
« worth V 1000 ſpecie.“ To which papzr, the names of the 
valuers were ſigned. | 

The appellant inftituted an action at Jaw againſt the appellee 
in the County Court of Henrico, ſometime in the year 1783. 
The declaration contained 3 counts; the firſt of which was up- 
on an indebitatus aſſumpſit, ſor {600-lawtul money of Virgi- 
nia, due to the plaintiff on the 31t of October 1778, for certain 
lots and tenements in the town of Torx. The 2d count was 
upon a quantum valebat, for the fame property. The zd was 
for / boo like money, laid out and expended for the defendant 
at the time before mentioned. Plea, non-aflumpht, with leave 
to give {pccial matter in evidence at the trial. Verdict was 
given for the plaintiff, and damages aſfoſſed to the amount of 
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The defendant moved for a new trial, the conſideration of 
which, was poſtponed until the next day, when the motion was 
over-ruled, and judgment entered up according to the verdict. 
To the opinion of the court upon the motion, the defendant 
tendered a bill of exceptions, which was ſealed, ſtating, that 
tae jury had without the permiſſion of the court, carried with 
them into their retirement the above certificate of the xoth of 


February 1782, which had been offered in evidence at the trial 


and rejected by the court, becauſe the perſons ſubſcribing the 
fame were preſent in court, and examined as witneſſes, whoſe 
teſtimony did not vary from their ſaid certificate. Upon which 
ground the, motion for a new trial was made, but chat the ſame 
Was over- ruled by the court. 


From this judgment of the County Court, Wyſd appealed 


to the General Court, where it was affirmed in 1789. 


In March 1791, the appellee filed a bill in the Couniy Gert 


Vorl, on the chancery tide, ſtating the above facts, and in 
ad: dition thereto, that at the trial in Henrico Court, he produc. 
ed witneſſes to invalidate the teſtimony of the witneſſes profuce 


cd by the appellant, and to prove that the valuers hay invaria- 


bly acknowledged, that they made the valuation in current mo- 
ney and had never thought of ſpecie at that time; but the court 
refuſed to permit thoſe witneſſes to be examined]; that the jury 


retired, taking with them the. certificate of the 10th of Febru- 


IY I 782, but without any cvidence to prove the tenor of the 
valuation made in September 1778, the production of which 
Was required by his counſel at the trial, but denied by 
the appellant's counſel to be in exiſtence. The bill prayed to be 
relieved againſt the judgment of the General Court, and to be 
ee to the amount thereof, Which had been paid to the ap- 
pellant 

The anſwer inf ts, that the certificate of he 10th of Februa- 


ry was not a new valuation, but an explanation of that former- 


ly made. That this certificate was obtained for the purpole of 


ſhewing what had been the real valuation made of the property, 


by the perſons appointed to fix its price, in order to entitle the 
detendant, to claim the benefit of the filth clauſe of the law, 
fixing the rate of depreciation, which, authorized a departure 
from the general ſcale eſtabliſhed by that act, where the juſtice 
of the caſe required it. That the trial was fair, and the teſti- 
mony of the three valuers explained to the jury, the eſtimate 
they had made of the property in 1778. That the whole queſ- 
tion of law and equity was fully. before the Jury, and e 
4 SA 
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9 85 finally decided upon by chem; and their verdict approved by 
the court, the defendant inſiſts that no other tribunal ought to 
interpoſe. He admitted that the valuation was not made in ſpecie, 
but the valuers thought it worth , 10004 ſpecie, and rated the 
current money at par with ſpecie. He alſo admits, that the ju- 
ry by miſtake took the certificate with them, but afferts that 
the whole teſtimony went to a valuation in 1778, and ſo he 
conceives did the certificate. 

This anſwer being replied to, kindvy S wete kites? 


ſome of them proving, that the valuers had declared, they made 
their eſtimate in current mon:y without 'otice thinking of ſpecie. 


This is acknowledged by themſelves in their depoſitions, in 
which they ſtate, that they knew of no depreciation, or diffèr- 
ence between paper HEE and ſpecie a at the time ehen, made the 
valuation. f 

One witneſs depoſed, dat he heard one of the cart deelirs? 
that when he ſigned the certificate of the 10th of February 1782, 
his intention was, that WyId ſhould make the ſecond payment 
f, 500 equal to the ficſt, which according to the ſcale of de- 
preciation, would have been L 100 ſpecie, and that Ambler was 
entitled to no more. That he heard another of the valuers de- 
clare, that he did not believe the property would fell for 4 
looo in ſpecie, and that the certificate of #703 was e 


if it mentioned ſpecie. 


Several witneſſes depoſed that hi houſes when ſold were un- 
tenantable, (having been uſed as barracks,) and were in a very 
ruinous condition. That after Wyld bad repaired them, they 
were offered at public file for 500, and that no perſon would 
purchaſe them. - 

One witneſs depoſed, that at · tlie trial in Bense Court; the 
valuers were examined, and declared, that they did conceive 
the property worth £ 1000 good money. 

Another witneſs depoſed, that he and two others atthnded as 
witnefles for Wyld at the trial in Henrico Court, but their ex- 
amination was refuſed by the court, as it would invalidate the 
teftimony of Ambler's witneſſes. This witneſs ſays little eife 
in his depoſition, except, that he bad heard one of the valuers 
declare, that the houſes were not valued in ſpecie; that they 
would not have dared to mention ſpecie, as paper money was 
the legal circulating medium. 

The County Court of Vork, decreed the appellant to pay to 
the appellee, C 395: 11: 74, with intereſt thereon from the 
10th of June 1789, till Pins and the coſts. From this 

decree, 


nn. - FALL TERM 
decree, Aue appealed to the High Court of Chancer 


where the following opinion and decree was given, viz: ge 
de if the appellee were injured by the verdict of the jury, and 
e judgment of the County Court of Henrico, ſtated in his 
ce bill, the only mode by which he could regularly obtain re- 
fr dreſs, was a new trial of the iſſue between the parties in the 
« action at common law, and conſequently, that the decree of 
e the County Court of York, which ſeems to have thought the 
ce principal money recovered by that decree, fo much more than 


ce the. appellant ought, to have received from the appel - 


ce Jee, is erroneous; and therefore this court doth reverſe the 
a faid decree. But this court ſuppoſeth, that if certain facts 
now appearing by the teſtimony in this cauſe had been known 


to the jury who tried the iſſue, or to the court who rejected 


« the motion for a new trial, either the former might not have 
« found ſuch a verdict, or the other, if they had found it, might 


have awarded a new trial: and is of opiftion, that, although 


« the County Court of York perhaps had no power to award 
« ſuch new trial, this court retainiag the cauſe may now pro- 
ec ceed in it, as if it had been aging commenced here; and 
t therefore this court doth direct the ſaid iſſue to be tried again 
« before the ſaid County Court of Henrico, and the verdict 
40 thereupon to be certified to this court. And the appellee here 
e in court doth conſent, (without which conſent, the new trial 
ce would not have been awarded;) that if the damages which 
<« ſhall be aſſeſſed upon fuch trial, excede the damages aſſeſſed 
« on the former trial, which may be the event, this court ma 
<« decree him to Pay 1 the excels, and award execution RS py 
et him for the ſame,” _ 
From this decree Ambler Ee 3 Ag 
The PRESIDENT delivered the opinion of the court. 
Neither of the parties appear to have been diſſatisfied with the 
valuation of the property made in 1778, nor is it diſputed, but that 
this was a paper money contract, and ſo underſtood by the par- 
ties; for beſides the other nN taken. notice of at the bar, it 
appears that on the 20th of October, as ſoon probably as the par- 
ties met together after the valuation, Mr. Ambler received 500 
the firſt inſtallment, without objection, as according with the 
principles of the valuation then recently made. In autumn 1779 
when the other payment became due, the depreciation was ſo 
viſibly great, as to make a more ſerious impreſfion upon parties 
to former contracts; and tho? no rule was then eſtabliſhed, by 


which to graduate the ſcale of depreciation, every perſon | was 
truck 


SY 


4t 


pay him. Cn #9 
This was not a legal tender hy Wyld; not could it be relied 


ſection of the act of 1781, yet neither does that apply here, 
ſince the ſubject was ſubmitted to a jury WhO were to judge for 
themſelves. 75 5 5 N 
Here the matter reſted until the oth of Februafy 15, 
when the act for icaling paper money contracts had paſſed,” fix-! 
ing a general rule for adjuſting thoſe contract according to the 
rate of depreciation at the time they were made; but allowing a 
departure from that rule in particular caſes; ſo as to meet the 
ideas of the parties at the time of the contract. Mr. Ambler 
ſuppoſed that an enquiry into the relat bee in ; 
ſpeciez as underſtodd by the yaluers at the*irie they made their 
eſtimate, was proper and neceſſary, in order to furniſſi an equi- 
table rule for adjuſting this contract. His application therefore 
for this explanation, was By no means intonſiſtent with the fair 
character which that gentleman has always ſuppofted WWW. 


Tue paper of the 10th of February was not 4 new valuation ” 


but an explanation of the former: As ſuch indeed it was ſomes" 
what oracular, and the court would perhaps find ic difficult to 
cevelope its meaning, if it were neceſſary-to do ſo. However, 
Mr. Ambler ſuppoſed that. it entitled him to claim / 500 ſpecie, 
and he demanded that ſum of Mr. Wyld, who on the other hand- 
conceived, that this nominal ſum was to be reduced by the legal 
ſcale of September 1778, which would bring it to Z 100 only: 
To ſettle this great difference in opinion, the parties go into 
the County Court of Henrico. „ | 
It was truly obſerved at the bar, that the iſſue in that fuit 
left the matter of conttovetſy open to a full and fair enquiry on 
the merits, and if on the trial, all the teſtimony offered by the 
parties had been admitted, and after heating it the jury had de- 
cided as they did, no good reaſon could have been urged for a 
new trial, But this was not the caſe; evidence was freely ad- 
mitted on one fide, and without a colour of reaſon was rejected 
on the other. The trial then was not fair and equal, nor ſuch 
as ought to conclude the parties. And ſince the injured party 
did not, and now cannot obtain relief in a court of law, it = 
| * 
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outs De e by a Court of Equity, and may properly beds 
as. innumerable precedents will prove. 

. The County Court of York had original juriſdiction i in equi- 
ty, not to award a new trial in Henrico Court, but to direct an 
iſſue to the ſame eſſect to be tried at its on bar: But inſtead 
of doing this, that court by ſome rule of calculation, the prin- 
ciples of which are concealed from our view, make up an ac- 
count, and decree Mr. Ambler to refund J 395: 1171 and 
coſts. This was. unqueſtionably erroneous, and was dae 
reverſed. 

Whether the Chancellor eould aſſume original juriſdiction on 
this appeal, if York Court had it not, is a point which need 
not be decided, ſince this was not the caſe. He certainly had 
upon the Tevechal, Aa right to retain the cauſe, and might direct 
the iſſue to be tried at his own, or at any other bar. 4 5 
It was preſſed by the appellant's counſel, that if a new a 
were directed, a ſpecial direction ſhould accgmpany it, pointing 


* 


the jury's inquiry to the value of the property at large, indepen- 
dent of the valuation 500 en it by n ne who 1155 r | 


the. eſtimate... 


This would he highly i improper. It was not * intention 


of the legiſlature toilet men looſe from their contracts, but to 
alle a departure from the eſtabliſhed ſcale in caſes where it 


Was, neceſſary, in order to meet the real contract of the parties. 


The counſel need not be alarmed about objections to the form 
of proceeding, ſince being an iſſue out of chancery, and to 


be certified there, all forms i in the enen at law 111 Sh 


out of the Jeon... 
| 9050 »Decree nmel. 
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BER TON & THO- 44 
© MAS. WALKER.” 212 3 7 


Nag Nd 102 5 ee e Bo 
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2 7 ee e again. „ et 
Alis BURNSIDES/ Appellee.” = 


1 121 5 


Is was an appeal Koen a decode 0 the High Court of 
Chancery.“ "Thec aſe, Was, Andrew Culbertſon hav⸗ 


ing me a ſettleyehit e ol a piece of land called Culbertſon's 


bottom in the year 17537 or 1754, was conpelled' through fear 
of the Indians to leave it; after which, he fold: it tö Samuel 
Culbertſon, who alſo lived on and impfoved it; and he too in 
17 55 was compelled to leave it from the fame cauſe. 333 
Although the two Culbertſon's were for tnany years drevent- 5 
el from returning to this ſettlement on account of the favage 
enemy, yet Samuel Culbertſon conſtantly aſſerted his n to 


this land, and made frequent attempts tolretürn to it. U 
In 1775, Thomas Farlow, having. acquired the abe 


right of two men by the names of Butcher and Gatliff to this 


land, being 355 acres, purchaſed the ſame from the Loyal com- 
pany, paid the conſideration money, and procured the fame to be 
ſurveyed on the uſual terms of that company. The ſurvey was 
returned to the appellee Thomas Walker, (the company's a- 


gent, ) and F irlow took a certificate thereof in order to obtain 
4 grant ſo ſoon as one could iſſue. 


The appellant Burnſides 
having purchaſed the right of Farlow to as Tan, . arr 


aſſignment thereof. 


In 1782, Burnſides, as aſſignee of Farlowg who was ges 
of Butcher and Gatliff exhibited his claim to this land, before 
the commiſſioners appointed by the act of 1779 to adjuſt jv od 
between litigant ſettlers, and claimed under a ſurvey made Wy, 
Farlow in 1775, for [ettlement in 1772, for 355 acres. By 0 
commiſſioners allowed him 400 acres (including the faid 35 55 2 a- 
TP. for 12 ſettlement I 179% together, with 600 acres pre sft 
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tion adj: joining. At the fame f een of the board of commiſſioners, 
Reid, on behalf of Culbertſon exhibited his claim for the "Re 


land, aſſerting Culbertſon's right of ſettlement in 17 i which. 


was rejected by cho colmilioners, who decided the ht f in fa- 


vor of Burnitdes. _ _; 


Burnſides ſtates in his bill, that he laid his * "A oO 
before the commiſſioners ; but they refuſitz to allow the validi- 


ty of ſurveys under a company; gave the preference to prior /et- 


 zlers, in conſequence of which, he was ige r. to claim as for a pr ior 


ttlement, or lofe his land. At the time that theſe claims were 
fore the commiſſioners, the claims of the loyal company (a. 
nt others) were pending in the court of appeals, and in 1787, 

the ſurveys made: under the companies were æſtabliſnod and de- 


clared valid, where legally made. 


In Ocdober 1784, Reid, as atigrney for C Culbertſon, entered 


2 caveat in the — Court againſt a grant iſſuing to Butn- 


ſides, ſtating in his petitian, that at the trial, before the com- 
miſſioners,' he was prevented by unavoidable. accidents. from 
producing teſtimony j in ſupport of his claim, which but for thoſe 
cauſes, it was in his power to have furniſhed, and praying for 
2 reconſideration of the caſe, _ 

The General Court granted a hearing, and. > 5 the exami- 
nation of witneſs and of the circumſtance of the caſes, Culbert, 
{on's.claim was ſultained, the ſentence of the commiſſioners ſet 
aſide, an] 400 en deen and 6⁰⁰ actes Prexemption 
were adjudged ta h | 

To prevent a ans from iſſuing in 3 of this adju- 
Con: and to compel Fhomas Walker the agent of the com- 
pany. to yield his. conſent, to a grant to the. ſaid James Burnſides 
of the land in queſtion, Burnſides file his bill in the High Court of 
Chancery. The bill amongſt other grounds of equity ſtates, 


that the plaintiff was precluded in the General Court, from 


bringing forward his claim by purchaſe from the company, becauſe 


the determination of. the commiſſioners had been given on a claim 


for prior ſettlement, and becauſe the plaintiff's ſurvey was in poſe. 


ſeſſion of the defendant Walker, and could not he produced. 


T be injunction peel for by this bill was x granted till further 
order. . 
Pending this "AY and before ny were put. in, Burnſules 


having i in the year 1 786 procured : a ſurvey tobe made of 1200 acres. 


of land including g the land! in controverf 2 and having obtained a cer- 
tificate thereof, paid to the ſaid Thomas Walker the purchaſemo. 


ncy, and procured an order to > the regiſter for a patent, Which 


actual 4 


ner * 
{fame 


hich 


in fa- 


_ | 
alidi- 
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prior 


were 
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actually iſſued, founded on the judgment of the commiſſioners 
for 1000 acres, (though it had been ſet aſide by the General 
Court) and eres by virus of a land office treaſury war- 
rant. To obtain à repeal of this patent, Reid filed a croſs bill 
againſt Burnſides. , 1 

Both cauſes coming on together, the judge of the Court of 
Chancery pronounced the following opinion and decree viz; 

„ The court is of opinion that Burnſides, after obtaining an in- 
junction to ſtay execution of a judgment by the General Court 
K againit him, having procured a ſurvey to be made, and a grant 
« to himſelf to paſs the ſeal, of land, to which land the title of Samu- 
« e] Culbertſon was aſſerted by that judgment, and which accord- 
King to the judgment would have been ſecured to him by a grant, 

«;f Burnſides had not prevented it, was guilty of a fraud, be- 
«gauſe the regiſter of the land office, if he had known ſuch a 
„Judgment to have been rendered, by which he was ordered to 

« ;ſſue a grant of that land to the ſaid Samuel Culbertſon, ought 
«not to have iflued, and therefore probably would not have iſſued 
the grant to Burnſides. And the court is alſo of opinion that 
„Reid, on whom the right of Samuel Culhertſon hath devolved, 

eis not barred of relief againſt Buriſides, by the decree and or- 
der of the Court of Appeals, on hearing the claims of- Walker 

* and NeJfon, not only becauſe a claim under the ſurvey for Far- 

„low, which Burnſides in his bil] ſuggeſts to be the foundation 

« of his title, doth not appear to have been eſtabliſhed by the de- 
«cree and order of the Court of Appeals, and could not be legal- 

ly eſtabliſhed, ſo as to bind the right of any who were not par- 
« ties in that proceeding, but, becauſe the grant to Burnſides 

«was founded, not on that ſurvey but, on a ſurvey certified to 
« have been made for himſelf, in January 1786, by virtue partly 
& of an entry, on a certificate from the commiſſioners for the 
e diſtrict of Waſhington and Montgomery counties, for 300 acres, 
« dated the 10th of September, 1782, which certificate of the 
« commiſſioners, with their adjudication affirming the right of 
„Burnſides, was annulled by the General Courts judgment a- 
„ forementioned. And now the court would have pronounced 
« fuch a decree as in its opinion, if what followeth had not hap- 
pened, ought to be made—adecree nearly like that which was pro- 
« nounced in the caſe between James Maze, plaintiff, and Andrew 
« Hamilton & Wilham Hamilton defendants ; but that decree hath 


| * been reverſed by the Court of Appeals; & this court, frgm that re- 


© verſal, ſuppoſeth, perhaps erroneouſly, the opinion of that hon - 
& orable count to have been, that, by the order of council, granting 
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leave tothe Greenbrier company to take up 160, ooo aeres of land, 


lying on Greenbrier river, northweſt and welt of the Cow-paſture 
* and Newfoundland, all lands within thoſe limits, if they. muſt 
the called limits, were appropriated, fo. that the company. or 
© their agent had power to ſurvey and ſell any parcel, which the 

© ſhould chuſe, of ſuch land, although another man had ſettled on 
the parcel before the ſurveying and ſelling, and although the act of 
General Aſſembly; paſſed in the year 1779, had declared to be juſt, 
dethat thoſe who had ſettled on the weſtern waters, upon waſte and 
* unappropriated lands, for which they had by ſeveral cauſes been 
<* prevented from ſuing out grants, under ſuch circumſtances, ſhould 


c have ſome reaſonable allowance for the charge and riſk. they had 


incurred, and that the property, ſo acquired ſhould be ſecured. to 
© them; the honorable court ſeeming to bave underſtood that, by 
{© the, terms waſte and unappropriated lands, io which no other fer- 
« jon hath any legal right., or claim, the. act intended lands 
uhich the company had not choſen to, ſurvey, after, as 
well as before, they had been ſettled; whereas ſome, 
F. Who have obſerved, that the ſurveys made, by, orders of 
© council, and confirmed by the act, are ſurveys of waſte and un- 
cc appropriated lands likewiſe, think the application of the term, 
c anappropriated, in the caſe of lands ſurveyed by orders of coun- 
eil, to lands not ſettled before the ſurveys, would be ſound cri- 
<« zicitmz, eſpecially, the act having dignified the ſettlement with 
the emphatical appellation of property, property acquired, and 


© acquired, at charge and riſk means of acquirement generally 
_ <.efteemed meritorious; and think the words lands, to which. ng 


&+.0ther perſon hath any legal right or claim, more reſtrictive than 
© the words lands unappropriated, which comprehend lands to 
which no other perſon. hath any right or claim, whether legai 
For equitable; and the honorable court ſeeming to have under- 
« ſtood that the act, by the terms pon lande ſurveyed for ſundry 
ed eampanies c. people have ſettled, Sc. In the ſeventh ſection, 
deſigned to include lands ſurveyed as well after, as before, the 
*£ ſettlements; whereas ſome commentators concetye that the in- 
< terpretation, which confineth the words to ſurveys prior to the 
{© ſettlement, is not inconſiſtent with the rules of grammar, with 
© the intention of the legiſlature, or with the principles of natu- 
& ral juſtice. And this court ſuppoſeth the opinion of the honor- 


e ablecourtto have been, that where a ſettler of land, ſurveyed after 


ce his ſettlement by virtue of the company's order of council, bad 
obtained a grant of the land, including an additional quantity in 


P : . 8 75 : q . 
EE right of pre-emption, one, who Was a Pr10; lettler, recovering 
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« the ſettlement from the grantee on that principle, ſhall not re- 
« cover with it the pre emption land; whereas others think that 
he, who recovereth, in right of priority, ought to be in the con- 
« dition in which he would have been, and conſequently ought io 
« have the pre- emption, to which he would have been intitled, if 
« the poſterior ſettler had not obtained the rant: And this court 
« alſo ſuppoſeth the rights of the loyal company, under whom 
« Burnſides in the principal caſe claimeth, 
« rial limits of whoſe order of council are not more definite than 
« thoſe of the other company, to be no leſs extenſive, and not leſs 
to be preferred to the ri | 
« other company; oi theſe ſuppoſitions, this court, in order to 
« ſdch a final decree as at this time is believed to be congruous 
« with the ſentiments of the Court of Appeals, doth direct that 
« a ſurvey be made of the 400 acres of land, for the ſettlement by 
« Andrew Culbertſon, which may be laid down as either party 
« ſhall defire, to enable the court to decide between them on the 
« propriety or reaſonableneſs of the location; that the patent of 
« James Burnſides be alſo ſurveyed and laid down, to ſnew how 
« much jg includeth of the 400 acres; and when this ſhall be ad- 
« juſted, * the court doth adjudge, order and decree, that Burn- 
« ſides do convey to Reid the inheritance of ſo much of the 400 
« acres AS ſhall be 

tent, with warranty againſt himſelf, and all claiming under him, 

«and deliver poſſeſſion thereof, upon Reid's paying to him, at the 
« rate of three pounds per hundred acres, for the quantity ſo to be 

« conveyed, that as to thoſe 400 acres the bill of Burnſides be 

« diſmiſſed; and, as to the reſidue of the land contained in the pa- 

« tent, that the bill of Reid be diſmiſſed; but Reid is neverthe- 

« leſs to be at liberty to proceed to ſurvey the boo acres of land 

« for his pre-emption, if he can find land to ſatisfy the ſame, 

« without interfering with the ſaid patent, or any other prior 

« Claim.” e | | 


and the territo- 


hts of ſetters, than the rights of that 


found to lie within the bounds of the ſaid pa- 


From this decree both parties appealed, each from ſo much 
of it as partially diſmiſſed his bill! | 

| CaRRINGTON J. delivered the opinion of the court. 

The act of 1779 gives a preference to original ſettlers, and fo did 
the loyal . The act grants to ſuch ſettlers 400 acres in- 


cluding their ſettlement, and a pre- emption of 600 acres adjoin- 


ing, if ſuch lands can be found, to which no other perſon has a 
legal right. The Chancellor is miſtaken when he likens this 
to the caſe of Maze and Hamilton.* If the cafes were alike, as 
he ſtates them to be, this court would have eſtabliſhed the preſent 
decree without a diſſenting voice; and notwithſtanding the criti- 


* See APPENDIX. 


ci ms 


ciſint that have been paſſed upon that deciſion, this court upene », 


reviſion of that cate conſider it to have beon determined in ſtrict 
conformity with the law, and agreeably to the principles of equi- 
ty. But how was the cafe of Maze and Hamilton? Maze's 
ſettlement was in 1764; Hamilton's not until 1770. Maze 
conſtantly aſſerted his claim of ſettlement right. In June 1775, 
Hamilton ſurveyed 1100 acres including Maze's ſettlement, and 


pending the diſpute got out his pateut. The act of 1779 eſtabliſned 
the right of prior ſettlers, and gives pre- emption when vacant 
lands are to be found adjoining. hough in that caſe the ſettle- 


ment was Maze's, yet the adjoining lands which would others 
wile have been for pre. emption, were not vacant, having been ſur. 
veyed by Hamilton under the authority of the Greenbrier compas 


ny, anterior to the act of 1779. This court therefore conſider- 


ed that Maze hada right to his ſettlement, & Hamilton, having a 
right prior to that, under the law of 1779, was entitled to the 


remainder of his patent, and fo determined it, with liberty to 


Maze to ſurvey his pre-emption whereſocver elſe he could find va- 


cant land, and reverſed the decree. What is this caſe? Cul. 
bertſon proves his prior ſettlement inconteſtably, in which is 


included Farlow's ſurvey. Burnſides, not till 1786, (tony after 


the determination in favor of Reid in the General Court,) made 
his ſurvey, and fraudulently obtained his patent for the ſettlement, 
and for pre-emption in the vacant lands adjoining. Until then, we 


hear of no title in the adjoining lands in any body. Therefore 
his patent was founded upon a rotten foundation, (fo far as it in- 


cluded the ſettlement and pre-emption,) it being upon the judgs 
ment of the commiſſioners, which was declar 


void by the Ge- 


neral Court. An attention to dates will point out the diſtincti- 
on between the two caſes. In the caſe at bar, the pre- eniption 


of Samuel Culberſon is made to yield to the patent of Burnſides, 


altho' the lands adjacent to Culberſon's prior ſettlement were 


vacant at the time of the judgment of the General Court in 8 


1784, eſtabliſning Culberſou's ſettlement and pre-emption. Burn- 
ſide's ſurvey was not made, nor his patent obtained till 1786, 
and that by fraud, impoſing on the agent of the loyal company 
the commiſſioners certificate in 1981, which had been vacated 
by the General Court. | 1 14 


The decree of the High Court of Chancery is therefore erro- 


neous in this, that after ſetting aſide Burnſide's patent for fraud, 


ſo far as it comprehended the lands adjudged by the General. 


Court in 1784 to Samuel Culberiſon for his ſettlement right, it 
makes the pre-emption claim of the ſaid Culbertſon, founded on 


the. 


2 


* 
5 


thoſe 1000 acres, the bill of 
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the ſaid judgment, yield to the patent of the ſaid Burnſides, 
which was not obtained until 1786, upon a ſurvey made in 
that year: ; p 5 . Fg 
The decree is to be reverſed, and it is now decreed that a 
ſurvey be made of 400 acres for Culbertſou's ſettlement right, 
and 600 acres adjoining, which may be laid down as either par- 
ty may require, to enable the Court of Chancery to determine as 
to the reaſunaMeneſs of the location; that the patent to Burnſides 
be alſo ſurveyed and laid down to ſhew how much it includes of 
the 1000 acres. And when this ſhall be acjuſted, the court doth 
adjudge &c, that Burnſides do convey to the ſaid A. Reid the 
inheritance of ſo much of the 1000 acres as ſhall be found to lie 
within the bounds of Burnſide's patent, with warranty againſt 
himſelf and all claiming under him, and deliver poſſeſſion there- 
of upon his paying to the ſaid Burnſides at the rate of {3 per 
hundred acres, for the quantity ſo to be conveyed: That as to 

| Ran be diſmiſſed, and as to 
the reſidue of the lands contained in the patent, that the bill of 
Reid be diſmiſſed, and that Burnſides pay coſts in each ſuit in 
the High Court of Chancery, | e 


Judgment Affirmed. 
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| JAMES HENDRICKS & JESSE TAYLOR 


; against -. 


JOHN DUNDASS. 


N conſequence of the opinion of this court (ſee ante Vol. I. 


p. 92) Dundaſs moved the County Court of Fairfax to 


quaſh the firſt execution and replevy bond, principally, becauſe 
the former iſſued without his order, or permiſit 10n, and was un- 
fairly executed. The County Court quaſhed the execution and 
replevy bond, from which an appeal was entered by Taylor, 
after having ated the grounds of it in a bill of exceptions, made 
part of the record. The ſubſtantial parts of the bill are, that it 
appeared in evidence to the court, that Dundaſs was in Phila- 


delphia at the time the execution iſſued. That it was done at 


the requeſt of Taylor, but in the preſence of, and with the aſ- 
fentof Mr. Lee, (who had been attorney for Dundaſs, i ina ſuitin 
chancery brought to injoin the judgment obtained at la by Dun- 
daſs, but who was not his attorney in that cauſe, ) and that of Mr. 
Hepburn, the partner & father in law of Dundaſs; but that the debt 
in queſtion belonged excluſively to Dundaſs, having been due to 
him before either of the above connections took place with Hep- 
burn, who had no authority from Dundaſs to tranſact this buſineſs. 


That after Dundaſs returned from Philadelphia, he gave notice 


to Taylor, and to the attorney of Hendricks, that he ſhould ap- 

peal to the County Court of Fairfax from the opinion of the 

W who took the repievy, bond, and ſhould move the 
pl Hi COur t. 
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court, to adjudge the ſecurity. taken by them inſufficient, and 


further to do whatever the law ſhould authoriſe in that behalf, 


to the end, that the ſaid debt and coſts might be ſatisfied. But 


that no motion was made, or other proceedings had under that 
notice. That the agent of Taylor who purſued Hendricks. into 


the county of Cumberland, informed the commiſſioners, that 


James and John Hendricks had left Alexandria greatly in debt, 
and were conſidered as bankrupts, but did not inform them that 
he was the agent of Taylor. 

The Diſtrict Court of Dumfries affirmed the judgment of the 
County Court, after examining witneſſes, / whoſe teſtimony is 
alſo made part of the record. The amount of the evidence is, 
that the perſon, who was ſent into Cumberland County by 

Taylor with the execution, went with the permiſſion of Hep- | 
burn, and that Hepburn and Dundaſs never intermeddled in the 
1 buſineſs of each other. 

CAMPBELL for the appellants. I doubt the power of any 
court to ſet aſide a replevy bond, on account of the inſufficiency 
of the ſecurity, unleſs the mode of proceeding, by an appeal 


from the opinion of the commiſſioners, which 1s . autho- 


es, by the act of Aſſembly, be purſued. | 

At all events I contend, that a bond taken 3 the direcki. 
on, and with the approbation of thoſe who by the law are con- 
ſtituted Judges for this purpoſe, will be conſidered as valid un- 
til the contrary appear. No preſumption can lie againſt the 


acts of perſons thus conſtituted, and if a court undertake to an- 
nul them, tde reaſons ought plainly to appear. ; 


This record exhibits but a ſingle ground, and therefore it it Will 
be ſuppoſed, that none other was urged, or proved; it is, that 


the execution iſſued without authority. 1 


This is a mere diſpute about a fact, 4 therefore the court c 
muſt decide according to the ordinary rules of evidence. The 
mind cannot, after a view of the teſtimony ſtated in the record, 
withhold its aſſent from this truth. That the execution was 
ordered by perſons having {pecial, or general authority from 
Dundaſs to act as they did. The Attorney, and the father in 
law and partner, in the abſence of the plaintiff, place themſelves 


in his ſtead ; from the relative ſituation of the parties, ſuch a 


power 1s fairly to be preſumed. But that which confirms this 
preſumption to the ſatisfaction of the moſt incredulous mind is, 


that after Dundaſs returned home, inſtead of diſavowing the act 


as unauthoriſed, he recognizes it, and takes ſteps, not to avoid 


the proceedings but to affirm the e and to obtain bet- 


TRE... 
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ter ſecurity under the act of 1787. Now if the original act 
was not his, he ſhould not have taken it up where he found it, 
but ſhould have proteſted againſt it from the beginning. This 


ſolemn recognition does completely conclude him now from de- 


nyins the uthority of thoſe whoſe act he has ratified. | 
 WasninGToN for the appellee. An inferior court ought 


always to be confidered as having decided right, unlefs the con- 


trary appear upon the record to the appellate court. "This is a 
pri”ciple univerſally admitted. The County and Diſtrict Courts 
have quaſhed the replevy bond; and the appellant complains 
that they have erred, It becomes him then to point out the er- 


ror, and to prove it by the record. He attempts it, by preſuming 


tba. Mr. Lee as the attorney, and Mr. Hepburn as the partner 
an | father in Jaw of the appellee, were cloathed with authority; 


he daes not pretend that it is proved, nor does it failow as a 


necefſiry conſequ=nce from the connexion with the appel! 


Even if the attorney who obtains the judgment, may order the 
execution, (of which I much daubt) yet ſurely one not concern- 
ed in the action at law, can have no authority to do it. Nei- 
ther can a father in law, or partner, diſpoſe of the property be- 
loaging ereliſively to his fon in law, or partner. It is contend 
ed that preſumptions are inadmiſſible to defeat a fortheoming 
bond. This is very true, and with leſs reaſon ought they to 
be received againſt a judgment which is a more facred thing. 

But it is ſaid, that Dundaſs has ratified the adt. If by miſ- 
taking hie right; if hy miſconceiving the law, he ſuppoſed that the 
remedy fi : ſt contemplated was the beſt, or perhaps the only one, 
is he therefore to be concluded, tho' upon better advice he de- 


termined not to proceed in that, but in ſome other mode? Un- 


queſtionably not. The court of Fairfax was fatisfled upon this 

point, or elſe they would nat have given the judgment they did. 

It does not appear that all the evidence which was rs 2 
| - | | 5560 
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Ch. 7, 6 5. In any caſe where the creditor,” his agent or attor- 
(e ney ſhall be diſſatisfied with the inſuffie jency of the ſęeurity admitted by 
0 ſuch valuers, it ſhall be lawful for ſuch creditor to appeal ta the next 
court to be held for the county or corporation, thereupon giving no- 
cc tice thereof to the debtor or his attorney; and it ſach court ſhall be of 
cc 9pinion that the ſecurity ſo admitted was inſufficient, the execurio7; 
c upon which ſuch ſecurity was admitted ſhall be deemed and taken as « 
te lien upon the goods and chattels of ſuch debtor, and ſhall not be di- 
te charged but upon payment of the debt and coſts, or renter of other 
be {nfficient ſecurity ſatisfaftory to the court, and moreover the bond 


o 
* 


t counter ſecurity be given,” 


6 


«and ſecurity given by ſuch debtor ſhall remain valid anti! fuch 


ecu 
nia 
it n 
Hey 
lor, 
lon 
mud 
I 
caſe 
whe 
The 
cout 
rem 
his; 
ang 
ther 
fron 
debt 
acce 
prop 


intol 


OF THE, YEAR 19g. 353 


ſpread upon the record. Preſuming therefore in favor of the 
judgment, as is always done in ſavor of a general verdict, (Which 
would not have beca found unteſs the eflential facts had been 
proved,) this court mult affirm the judgment, to far as it depends 
upon the weight of evidence. | | 
The court were not bound to ſtate the reaſons of their judg- 
ment. I'he party objecting to it, was hound to ſurniſh au ap- 
pellate court with the fame lights to deciqe by, as the inferior 
court had, and therefore thould haye ted the whole evidence, 
The conſequence vf bis not having done it is, that if th4s court 
were to reverſe the judgment, they would dy it in the dark, be- 


caule the interior cdurt may have quaſhed the bond for fraud in 


taking it, ad this court might lay they did right, if they had 
ine ſame evidence before them that that cuurt had. | 

CAMPBELL in reply. I do not ſay that any one fact in this 
cauie proves the authority by which this execution iſiued. But 
as the whole queſtion turns upon the weight of evidence and 
the conviction it brings to the mind, it is (air to contend as I 
have done, that the relative fituatio! of Lee and Hepburn with 


Dundals, ſupported by his after recognition, is concluſive to 


prove that they acted hy authority, 


LYONS J. I is unneceſſary to decide, whether the ex- 
gcution in this Cale iflugd by fulicient authority or not, the oply 
nion of the court being with the appeilee upon another point, 
it may ſuffice to vbierve, that the permiſſion Obtained from Mr, 
Hepburn aud Mr. Lee, was merely intended as a favor to Tay- 
lor, and onght not to have turned to the diſadvantage of the per- 
lon on Whole accoutit they acted, 1 his chu“ not ex>reſieds 
muſt have been unde: ſtood, = | | Rs 

Ihe facts ſtated upon this record certainly exhibit as ſtrong a 
caſe as Can be tmagined, to warrant the interpoſition of the court 
whoſe juitice was io glaringly atitempted to ho eluded and 3 
The exccution is carried by the agent of Taylor into à dillaut 
county in purſuit of Henuricks, Who, with his property, Was 
removing from the reach of his creditors. It is there levied upon 
his praperty, and the commithoners are informed that buth James 
and John Hendricks had lete Alexandria greatly in debt; were 
tnere conſidered as bankrupts, and were cjandelfinely removing 
from thence. Notwithſtanding this caution, they reſtore the 
debtor his property upon his giving à twelve-months bond, aud 
accept his brother as ſecurity who was then abſconding with hig 
property, and as well as the principal was confidered as bein 
inlolvent, puch congugt in vic commilſoners, if it deſerve 

| AT not 
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not the epithet of fraud, was certainly highly improper and un- 


juſtifiable, Tho? they might have been made liable, yet a ſhort= MW ' 
er and more effetual method was, for the court, whoſe proceſs 5 
had been thus abuſed, to quaſh the execution. That ſuch a right 3 
belonged to that court, cannot be queſtioned. Were it other- . 
wiſe, it would be in vain for courts of juſtice to render their m 
die men If this charge againſt the commiſſioners were 0 
un founded, the appellant has had time enough to juſtify their = 
conduct. The intolvenzy of the ſecurity was ſuggeſted by the tl 
ee, yet no attempt has been made to diſprove it. Upon tl 
the whole, we are clearly of opinion, that every court hath a 7 


"whe right to watch over the execution of its judgments, and 
where its proceſs hath been irregularly, or fraudulently executed, 
to quaſh it, as being the beſt and ſpeedieſt mode of doing juſtice, 
and that in this caſe, the court had ſufficient ground to afford 
this ſummary interpofition. Judgment affirmed, 
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MOORE. 


FF HE appellee directed a diftreſs to be made upon the pro- 
I perty of M'Rae his tenant, for the rent of a houſe, ſitu- 
ate in the town of Peterſburg, by the ſerjeant of the Court of 
Huſtings of the ſaid town, which being replevied for.zthree 
months, a bond was executed by the appellants, and was returned 
into the County Court of Dinwiddie, and on motion of the land- 
lord, judgment was rendered thereon in the ſame court. The 
Yefendants below, filed exceptions to the judgment, and aſſign- 
ed the following objections to it. 1ſt; That the bond was not 
executed by M'Rae, the tenant in poſſeſſion, nor the owner of 
the goods diitrained,—2d, That the court had no juriſdiction 
over the cauſe, it appearing from the face of the bond that it 
was taken by the ſerjeant of the corporation of Peterſburg.— 
3, That James Ferguſon one of the obligors, was the origi- 
nal leſſee of the premiſes, and aſſigned his intereſt in the term 
to John MRae the preſent tenant in poſſeſſion, without the pri 


+ 


ity or conſent of the leſſor. 


Upon an appeal to the Diſtri& Court, of Peterſburg the judg- 
ment was there affirmed. To this judgment, a ſuperſedeas 
Was awarded by this court. ff 

MaRsHAILI for the appellant. It is a principle founded in 
much reaſon, and has often been approved in this court, that 
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where a ſtatute authoriſes a ſummary remedy unknown to the 


common law, the proviſions of ſuch a ſtatute muſt be literall 
and ſtrictly purſued. The act of Aſſembly (ſee the old body of 


laws p. 202) directs the bond to be given by the fenant or aw- 


ner of the goods, and where that is the caſe, a judgment may be 
obtained upon ſuch bond, by motion. But the bond in quęſtlon 
is ſtated to have been executed by perſons not coming within 
this deſcription, andi is therefore not entitled to the benefit of 
this law. f 
As to the queſtion about juriſdickion, there is more diffeulty, 
The law requires the bond to be returned, but does not point 
out 'the court to which the return is to be” made. Upon the 


reaſon cf the caſe, I ſhould ſuppole, that it ought to be made to 


that court, to which the officer taking the diſtreſs belongs, be- 
cauſe if it might | in this caſe be made to Dinwiddie County Court, 
it might be made to any court in Virginia. Such a conſtruction 
is too unreaſonable and abſurd to be admitted for a moment. Up- 
on this record, the court cannot judicially know that Petorfbiireh 
is in the county of Dinwiddie, and therefore the argument 46 
inconvenienti is as ſtrong, as if in truth the bond had been return- 
ed to Monongalia Court, and the judgment rendered there. But 
if the. court can properly take notice, that Peterſburgh is in the 
county of Dinwiddie, [ ſhould then contend, either that the 
bond ſhould have been taken by the officer of Dinwiddie Sb 
ty Court, or as the caſe has happened, that it ſnould have been 
returned to the corporation court of Peterſburgh. There can be 
no doubt, but that this latter court had juriſdiction of the caſe 
under the act of 1787, if the parties lived within the limits of 
the corporation. | 

WICKHAM for the appellee. I adhüt⸗ that if this were, a 
common law right taken away by the act of Aſſembly, the 
principle laid down by Mr. Marſhall in diſcuffing his firſt point, 
might be correct. Such is the caſe of a ſecurity, who is permitted 
by a particular law of this ſtate to obtain a judgment upon motion 
againſt the principal obligor, for money which he has been obliged 
to pay for him. In ſuch a caſe, the principal is deprived of a trial 
according to the forms of the common law, and may therefore 
with propriety inſiſt upon a ſtrict adherence to the law, afford- 
ing this ſummary remedy. 

But in the caſe now under conſideration, the bond given up- 
on replevying property diſtrained, has its origin in the act of 
Aſſembly, and is provided for che benefit of the tenant. With. 


out ſuch legiſlative oe Ep the 3 would have beth 


Yet to an immediate * 'The- - 
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The ſecond objeQion is to the juriſiliction of the court whert 


the judgment was rendered. The act of Aſſembly does not re- 


quire that a diſtreſs ſhould be made by an gfficer, much els 
by the officer of a particular court. The landlord may perſon- 
ally, or by his bailiff take a diſtreſs as well under the act of 


22, Geo. II, C. 16, as he might have done if that Jaw had ne- 


ver been-made. 


” 


A conſtable is not the officer of a court, and yet no one will 


doubt, but that he may levy a diſtreſs for rent. Why is the 
bond to be returned to one court more than another? The pre 


perty may be diſtrained in a county remote from that in which 
the land lies, as where it is fraudulently removed for the pur- 
poſe of defeating the Jandlord's remedy. Would it be contend- 


ed in ſuch z caſe, that the officer muſt return the bond to the 


court of the county in which the goods were found, becauſe he 


belonged to that court? But the motion could not be made in that 


court, becauſe it is local in its nature, of courſe it could be 


made no where, The act of 22, Geo, Il, C. 16, which autho- 
riſes the taking of a diſtreſs in ſuch a caſę out of the county in 


which the land lies, does not ſpeak of an officer at all, but au- 


thoriſes any perſon (for that purpoſe empowered by the landlord) 


to ſeize and ſell the property. 5 
Due ſerjeant in this caſe may have been the ſpecial bailiff of 
me landlord for any thing that this court can know. 

It is not neceſſary in order to enable the tenant ſ0 replevy, 
that the diſtreſs ſhould have been made by an officer. f indeed 
a ſale had been made, it might perhaps have required the 


aid of the ſheriff. 


It is obſervable, that the remady by motion upon bonds of this 


kind, is not given by the act of 1748, which authoriſes the 
taking of them, but by that of 1769, C. 4, F. 51 and in this 


law, the officer is not required to return the bond at all. But 
if this were otherwiſe, yet proceſs may be returned by a ſheriff 
to a court, of which he is not the officer. Es 


It is objected that the bond was not executed by the tenant in 
poſſeſſion, nor by the owner of the goods diſtrained. I do not 


find that this is neceſſary. The law authoriſes the replevy, 
upon the tenant giving good ſecurity to the officer. This he may 


do without executing the bond himſelf. Suppoſe an infant 
to be the tenant. He could not give a bond, which could bind 


« him; it would be void by law, and yet if he did not do, what 


the law would declare to be invalid if done, he would be depriv- 


A of the benefit of replevying, unleſs he were permitted to give 


other 


law, that the bond was executed by him. 


other ſecurity. So too, the tenant might be abſent when the dif 


treſs was taken, and yet a friend might be willing to relieve his 
property by becoming his ſecurity. But if it were neceſſary that 


the bond ſhould be executed by the tenant in poſſeſſion, the aſſign- 


ment having been made without the: privity of the landlord, 
M' Rae cannot be conſidered as the tenant in poſſeſſion. f 
Mr. Roxoip on the fame fide, obſerved, that the act mak- 


ing uſe of a common law term, it muſt be conſtrued according 


to the underſtanding of the common law; and if fo, a bailiff is 
an- officer in a cale Ike the preſen t] 7 
MARSHALL in reply: If a diſtreſs had been made at com, 
mon law, and a bond given ſimilar to the preſent, no motion 
could have been made to recover the amount of it, though at 
common law the landlord might have immediately ſold the proper- 
ty. But the femtdy which the party has purſued, is merely itatuta- 
ry, and being a ſummary one, the law muſt be ſtrictly purſued, 


It is true that the act of 1709 gives the remedy by motion on 


bonds of this fort, but it was the act of 1748 which authoriſed _ 
the taking of them, and that law directs them to be returned. 
The original leſſee, by the aſſignment, departed with all his inter- 
eſt, and his aſſignee became the tenant in poſſeſſion, and could 
alone give the, bond. 4 PR „%% ns 

Lyons J. The firſt objection made by the appellant's coun- 


ſel to the judgment in this ca'e is, that the bond was not exe- 


cuted by the tenant in poſſeſſion, nor by the owner of the pro- 
perty diſtrained. The court are of opinion that M Rae cannot 
be conſidered as the tenant in poſſeſſion; the aſſignment having 
been made to him without the privity or aſſent of the leſſor. 
The leſſor is not bound thereby, but may ſtill conſider the origi- 
nal leſſee as his tenant, and therefore it is ſufficient under the 


* * 


The ſecond objection is to the juriſdiction of the County 
Court of Ninwiddie, It is true, that at common law, a diſtreſs: 
might be levied by any private perſon authoriſed by the landlord 
for that purpoſe, but it is equally true, that ſuch perſon ſo ap- 


pointed, had no right to ſell the property deſtrained, or to take 


a replevy bond. The power of ſelling is given by ſtatutes in 
England, and by an act of Aſſembly in this ſtate, and can only be 
done by an cer; that is, by one duly qualified as ſuch. And 
whether that officer be a ſheriff, or a conſtable, they are both 
appointed by the court, are conſidered as being perſons of credit 


and of good character, and by fuch a perſon, the bond ſo taken 


is to be returned, But then the queſtion is, to what court is the 
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pond to be returned | ” The anſwer is an obvious one, Ante le b 
ſults from the nature of the caſe,” It ſhould be to that cburt-te ; 
Wich the officer belonge, of which he is the repreſentative; and 0 
whole orders and focels he is bound to obey and execute; or to $ 
the court of chat county, in which the land lies. This mu be a ? 
general rule, u lets in ſome ſpecial caſè where the law/hath offer. 8 
wile directed, and which on hat account will form an except ion. : 
This caſe comes properly within that role, _ no 1 iſNues ; 
from any court. © * SEL ee Oh” 5 

Conſider what would be the Ktüätistß of both parties; wers 0 
the law otherwiſe.” If the ſheriff may return the bond to a court | 
whoſe officer. hie is not, he may return it to any court in the : 
commonwealth, which might prove as inconvenient to the land- q 
lord, as to the tetfant. If the bond be delivered to the party, 
the lame reafon requires that the motion ſhould be made in the i 
fame court which would have had juriſdiction, in caſe che theriff 5 
hat returned it according to the rule beſore mentioned. ; 

The above obſervations are intended to ſhew the neceſſity of 
confining the return to ſome particular Burt andis a complete 3 
anſwer to the ſyppoled cafe of a diſtteſs made in a different eoun- 1 
ty, from that ih which the land lies, in which cafe, the bond ſhould 5 
be returned. either to the court of the county in Which the land 

| Dies S, Or to that to Which the officer belongs, Bmʃã , 

VVV P To, e ent reverſed 2 
„„ 8 RE wal 4 U F 1 480% It 
23 * 5 | 8 . | 1505 35 O 
. CURRIE, PTTL DONALD: 5 C 

| of ſe 

| TN. an ee 3 by the leſſee of the ee ag aal tl 
the appellee, in the Court of Hiſtings of the city of Rich- 1 

= "I the appellee at the trial, to ſhew that the title was out tc 
of the appellant, offered in evidence ; a deed from the appellant 9 
to Hunter Banks & Co. whereby ze conveyed to them in fee 0 

| ſample the demiſed premiſes. 1 
The deed-heing objected to, and the objections Ge cle uy 8. 

the court, a bill of exceptions, was filed, Rating that the deed et 
Was neither indented, nor had it been e alſo, that no proof en 
of its deliver was given except the len er to wit: one of m 
the ſubſc 4bing witneſſes did not reel ect that it was delivered, f. 
but was ſure that he ſhould not have atteſted it unleſs he had ſeen © 
the appellant ſign and ſeal it, or heard him acknowledge that D 


he had. done 10. Another of the ſubſcribing witneſſes did not 
recollect 
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recolleR the delivery, but is ſure that he ſhould not have atteſted it, 
unleſs he had heard the appellant acknowledge it as his act and 
deed, for the purpoſes therein mentioned, as it was his conſtant, 
cuſtom to require ſuch acknowledgment. The third ſubſcribing 
witneſs was out of the country, and the fourth intereſted, hut 
their hand writing was proved. A witneſs who had not atteſt- 
ed the deed, depoſed, that the deed was delivered to him by 


ſome perſon to examine, but whether by Currie or Hunter he 


could not remember, and he being of opinion that there were 
inaccuracies in it, retained it {for the purpoſe of drawing a new. 
deed) until it was brought into court at the trial the bill ſtates 
that this was all the evidence given reſpecting the delivery of 
there. „ fro. Fe, 3 
The jury found a verdict for the defendant, and upon an ap- 
plication to the Diſtrict: Court of Richmond for a ſuperſedeas, 
the motion was refuſed, from which an appeal was prayed to 
this court. on e cn” 
CAMPBELL for the appellant. The deed was improperly ad- 
mitted as evidence to prove the title to be, out of the appellant 
for three reaſons, iſt, That it was not recorded. 2d, That 
it was not indented—and laftly becauſe it was not delivered. 
The hrit objection, as well as the, ſecond depends upon the 
conſtruction of the act of 1745, C. 1. The firſt ſection declares 
<« that no eſtate of inheritance, or of freehold, ſhall paſs, alter, 


o 


or change from one perſon to another, unleſs by deed in writing, 


indented, ſealed and recorded, in manner therein after menti- 
oned,” The manner is, that it ſhould be proved by three wit- 
neſſes, or acknowledged within a certain time in the General 

Court, or Court of the County wherein the land lies. "The 4th 


ſection declares all deeds not recorded accordin g to the directions of 


this law, void as to ſubſequent purchaſers and creditors, but that the 


lame ſhall be good between the parties, tho? not recorded according 
to the directions of the act. Now, where the law annexes certain 
qualities to a thing, they are a part of the thing itſelf, A deed of fe- 
otinent at common law paſſed no intereſt without Jivery of ſei- 
tin; hut when livery was made, it related back to the feoftment.. 
So recotding, which hath been ſubſtituted in the room of livery, is 
eſlential to pats the eſtate out of the grantor, and without it no 
eſtate is veſted in the grantee. The two ſections of the Jaw 
muſt be fo conſtrued as to avoid contradiction. To ſay that the. 
ticit, renders all deeds ineffectual which are nat indented and re- 
corded, and that the th makes them valid, tho' thoſe requiſites are 
not oblerved, is 4 Coultruction which unneceſlarily produces inde. 
| cent 
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cent hoſtility between the two ſeQions. It is the buſineſs of the 
court then, to give ſuch a conſtruction, as to reconcile the va- 
rious parts with each other. By the firſt ſection, no ęſtate 
paſſes without recording, by the 4: th, the deed if not recorded 
within the time preſcribed, is void as 'to purchaſers and creditors, 
but not as between the parties, if recarded at all, thoꝰ not with- 
in the time, Vet until it be recorded, no tate paſſes. ] he 
caſes determined under the ſtatute of 27 H.8 C. 16, which is 


ſubſtantially the ſame as t'.2 law in queſtion, are in point. Un- 


til inrollment, no eftate paſſes, Shep. Touch. 220. So the ſame 
book proves, that unleſs the deed of bargain and ſale be zndent- 
ed, nay written an parchment, nothing paſſes, becauſe the ſta- 
tute requires tho e things, As an evidence that the legiſlature 

meant what I contend they have exprefled, the 12th ſection of 


this very law gives validity to deeds, which before that time had 


not been indented and recorded in purſuance of the act of the gth 


of Ann, C. 13, which-was in the very Wor of this law as to ; 


thoſe requiſites, 

The next objection 5, that the deed was not e 
The whole eyidence being ſtated upon the record, the validity of 
the deed becomes a queſtion of law. Delivery is ſometimes a 
queſtion of fact, ſometimes a queſtion of law. If it bedeliver- 
ed to a third perſon to examine, or as an eſcrow, there i is in fact 
a delivery, but in law no eſtate paſtes thereby, Now in this 
caſe, a delivery was not proved by the evidence ſtated in the 
bill of exceptions, and i it appears that that wWas all the evidence 
on that point. 

Roxol p for the appellee. The objection as to the deed not. 
having been recorded, is fully ſettled as I conceive by the caſe 
of Turner vs. Stip, (ante Vol. I, P. 319,) in which the court 
determined, that a deed was valid between the parties, tho im- 
properly admitted to record, or nat recorded at all. 

The next objection is, that the deed was not indented, But 


this is not re eſſary to paſs an eſtate, 2 Blac. Com. 300. Nay it 


is not even neceſſary in order to produce an eſtoppel, for a deed 
poll will anſwer the purpoſe, 1 Morg. Eh. 169. The i incon- | 
venience, of the novel doctrine now contended for would be i in- 
finite. If ſtrictly purſued, it would defeat the effect of almoſt 
every conveyance made in this country. For if indenting be 
neceſſary, we muſt refer to the common law for the mode, and 
we ſhall there find, that it was performed by cutting through 
letters, 2 Nlae. Com, 299, a practice which has never been 


purſued. in this. country. We are to- conſider the intention of- 


the 
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the deed, and even if the appellant's s counſel be righti in- his con- 
Auction of this law, ſo that the deed in queſtion cannot take 
effect as a deed of bargain aid ſale, yet jt may operate as a 85 
venant to ſtand ſeized, wt es magis valeat quam fr eat, 
the deed may operate as an e/toppel to the claim of the ante 
The third point is, that the deed was not delivered. A de- 
livery may be made either by words, or by acts, Shep. Touch. 
55. It will be valid if made to a ſtranger for the uſe of the 
grantee, : {bid. 56. Now the evidence in this caſe ſeems to be 
compleat, One witneſs has declared, that unleſs the grantor had 
acknowledged the deed to be his act for the purpoſes therein- 
me:.tioned, he would nat have atteſted it, becauſe it was his 
conſtant practice to require this ſolemnity. But what I conſi- 
der as concluſive, is the atteſtation. All the witneſſes have 
there declared that the deed was ſigned, ſealed and delivered, in 
their preſence, I contend that thoſe witneſſes ought not to be 
permitted to contradigt their atteſtation, even if their evidence 
went to that, It would be extremely miſchievous, if a witneſs, 
fter giving authenticity to a paper by his ſignature, were per- 
mitted to deny the fact which he has thus authenticated. 
MARSHALL on the fame fide, As to indenting, it is cer- 
tainly uneceſlary at common law to pals an eſtate, and tho! 
ſpoken of in the firſt ſection of the act of Aſſembly, it is diſpenſ- 
ed with by the fair conſtruction of the 4th ;, which declares the 
deed valid between the parties, though it want this ſolemnity. 
This is the more evident, by connecting this with the 34 ſec- 
ion of the law which fpeaks of deeds poll. There are deeds 
ſpoken of in the 4th ſection which moſt certainly need not be 
dented, and then it is faid, © but the ſame as between the parties 
wall be valig. ” What ſame ? The anſwer is, deeds poll as 
well as deeds indented, T 
As to the delivery, it is a-mere galten of fact. The court 
cannot ſay, what weight of evidence ſhall be ſufficent to prove 
it, If the deed be antient, flighter evidence will fatisfy a jury 
the fact, than if 1 it be a receut one, It cannot be expected 
hat a man ſhall preſerve his teſtimony to any indefinite period 
f time, when he may be called upon to prove this fact. It is 
only neceſſary for him to ie! a jury of the fact, and in this 
ae the jury was ſatisfhed. 
| ſhall ſay nothing upon the ſubj2& of 1e N ſince that 
oint has been already ſettled in this court, by the caſe of 


[ urner and Sti p. 


WASHINGTON 
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- WA*HINGTON in reply, Tt is evident that there is no way 
to reconcile the apparent inconſiſtencies of the act of 1748, but by 
giying to it this conſtruction, viz: the deed mult be recorded at 
ſome time or other, in order to paſs an tate of Freehold; but as 
to creditors and ſu>{equent purchaſers, it muſt not only be record. 
ed, but it muſt alſo be recorded according to the directions of the act; 
but as between the parties, it need not be recorded according to the 
directions of the act, but then it mu/tbe rec ordea. By this conſtruc- 
tion, theactis rendered conſiſtent, and each clauſe and ſentence of 
. the law will have an effective meaning. Upon this diſtinction, 


the preſent caſe differs from that of 'I'urner and Stipz in that, 


the dee 2was recorded though not agreeably ta the directions of the 
af; in this, it was not recorded at all. 
As to the indenting: lt is true, that at common law, this 
piece of ſolemnity is not neceſſary to paſs an eſtate; but this is 
no anſwer to the objection. The ſtatute poſitively requires it, 
by declaring that no freehold eſtate ſhall paſs but by deed indent- 
ed. [Is there any cafe which proves, that a ſolemnity thus im- 
periouſly required by ſtatute can be diſpenſed with? On the 
contrary, do not the caſes cited by Mr. Campbell, decided upon 
the ſtatute of inrollments, clearly prove, that a ſolemnity thus 
required, muſt be performed in order to give efficacy to 
the deed? As to the argument, that it is good as a covenant to 
ſtand ſeized, though it ſhould not take effect as a deed of bar- 
gain and ſale, there is certainly nothing in it, becauſe the deed 
ſelf is void, and being fo, it can under no name pals an eſtate, 
The 4th ſection does not diſpenſe with indenting, tho" it does 
with recording in the manner preſcribed by the 1/4 ſection as between 
the parties to the deed. To repeal the expreſs declarations of 
the firſt, by any implication growing out of the 4th ſection, 
would be repugnant to every rule of conſtruction. „ 
Upon the point of delivery, the arguments on the other ſide 
prove too much. They would go to eſtabliſh what no profeſſi- 
onal man would directly avow; and that is, that a delivery is 
not neceſſary at all. I admit that in this, as in all other caſes, 
the beſt evidence is to be given which the nature of the caſe will 
admit. It was fo in this cafe, But then certain queſtions of 
law ariſe upon that evidence. Is the acknowledging of a deed 
equal to a delivery of it? Let it be that the former is fuffici- 
ently proved; but is that &nough? Moſt clearly it is not. 


Again, was the delivery to the witneſs to examine it, ſuch a de- 


livery as would paſs the eſtate? Certainly not, but the con- 
trary. Yet all theſe points were decided by the court, and as 
we fay improperly, ” Lyons J. 


prov 
of al. 


be th 
B 
«c TI 
deed 
Is to 
conſe 
origit 
appea 
cient. 
In th 
deeds 
ſary. 
of lit 
in Pri 
wood. 
2 {cro! 
impre 
real ju 
ſcroll 
feal, 
know! 
every 
not jr 


EG. it 
The 
I. 7 
this is 
terwar 
muſt ec 


— 


OF” THE YEAR! 19s .. _®@ 


| Lyons J. delivered the opinion of the coufſftrt. 
I The firſt objection which J ſhall notice is the want of indent- 
ing. It is contended. that the fiſt ſection of the law, requires 
this ſotemnity, and that the 4th does not diſpenſe with it even 
between the parties. But the anſwer is, that the 4th ſection 
would be nugatory if all theſe and the other requiſites were neces 
fary, for if the/deed be void for the want of them by the firſt 
ſection, it was unneceſſary to declare it void in the fourth. _. . 
What is it, that ſha] be binding between the parties? The 
anſwer is, all conveyances without reſtriction. The apparent 
object of the la was to ſecure creditors and ſubſequent purcha- 
fers, and nt: to affect the parties. I his is more particularly 
proved by the 1oth ſection of the law, which requires memorials 
of all recorded deeds to be tranſmitted to the ſecretary's office to 
be there regiſtered. - 
But ſuppoſe indenting were neceſſary, this deed begins 
« This indenture.” It is ſigned, ſealed and acknewledged as a 
deed indented, and the grantor cannot afterwards deny it. It 
is to be taken moſt ſtrongly againſt him. What would be the 
conſequence, if proof of indenting were always neceſlary? The 
originals cannot always be produced, and in the copy it cannot 
appear. The moſt trifling degree of indenting would be ſuffi. 
cient, and this might be worn out, ſo as not to be perceived. 
In the ſtricteſt pleadings they are called deeds of [ndenture, not 
deeds indented. The caſes all prove, that indenting is unneceſ- 
fry. Judge Blackſtone in his commentarics ſays, that it is n>w 
of little other uſe than to give a name to the deed. T his cafe 
in principle may be compared to that of Jones & Temple vs Log- 
wood, (See ante Vol. 1. P. 42) where this court determined: that 
2 ſcroll was equivalent to a ſeal of wax, or of any thing capable of 
impreſſion, and impreſſed. This deciſion was founded upon the 
real juſtice of the caſe and the cuſtom of the country; that the 
ſcroll being adopted by the party, and acknowledged to be his 
ſeal, made it his ſeal in fact. So here, the party having ac- 
knowledged that this was an indenture, he has made it fo as to 
every legal purpoſe. A deed beginning © This indenture,” tho? 
not in fact indented, may be given in evidence. Morg. 


169. | 


"The ſecond objection is to the proof reſpecting the Celive= 


I ry. The parties have declared it to be ſealed and delivered, and 


this is atteſted by the ſignature of 4 witneſſes who could not af- 
terwards have been permitted to ditproveit, This delivery we 


muſt conſider as abſolute, becauſe i; it had been intended as an 


** oferawy 


- eſcrow, it ought to have been fo ſtated. 
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Neither is there any 
proof that it was 15 intended; but the contrary is ſtrongly to be 
inferred from the evidence. It would have been ſufficient to 
have entitled the deed to be recorded, if it had been offeredi 

The laſt objection is; that it was not recorded. The caſe of 
Turner and Stip is concluſive upon this point, for tho! that deed 
was admitted to record, yet it was improperly admitted, and 
ways conſequently in the ſame ſituation as if it bad not been re. 
corded at all. 

The caſes cited by the appellant? s cotinſel upon this point do 
not apply, becauſe there is nothing in the ſtatute of inrollments 
fimilar to the proviſions contained i in the 4th ſection of our ac 
of Aſſembly. 
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Oider of the Diſtrict Court inc, | 


oh nd 4 U 


SHELTON an; BARBOUR, 


Ils Was an appeal from the Diſtrict Court of Charlotte: 
| ville. It was an action of treſpaſs, aſſault and battery & falſe 
impriſonment, brought by the appellee, who had been held by the 
appellant asaflave, in n order to try his right to freedom. The pleads 
ings having put this point in iflue, the appellant the maſter, of- 
fered in evidence a tranſeript of a verdict and judgment in the for- 
mer General Court, between the mother of the Gori 
and Robert Harris, under whom the appellant claims, by which 
verdict it was found, © that the plaintiff was the ſlave of the de- 
fendant.” The appellant s counſel offered this as concluſive evi- 
dence of his title, but the court being divided in opinion ſent the 
verdict to the jury as c circumſtantial evidence only, and in no o- 
ther manner. To this opinion the appellant Abepded and the 
verdict being againſt him, he appealed. 
MARSHALL for the appellant. There is no rule better 
| eſtabliſhed than this, that a verdict may be given in evidence 
between the ſame parties, or between thoſe, who are privies to 
the verdict, and where the matter in iſſue in both ſuits were the 
ſame. Bull. Ni. Pri. 2 32, 233. In this caſe, both the appellant 
and the appellee were privies to the verdict found in the general 
court, the former, claiming in right of his mother, and the Jat- 

ter, claiming ſuch title as t 5 defendant in the former ſuit could 


convey to him. Freedom or flavery was the ſubſtantial matter 
This point was once decided i in the for- 
mer 


in * in both ſuits, 
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five evidence of the freedom of the child, in an action brought 
b 7 the child, againſt one Claiming under the defendant 1 in the firſt 


| ſuit. 


Roo p for the appellee. If the court had dechiel that the 
vertiict was not concluſtve evidence, they woul! have done 
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mer General Court, and the pilncipal was there laid wn, 
that a verdict finding the mother to be free, ſhould be conelu- 


* w 93 * 


right, lt, becauſe the Whole Cord in the former ſuit was not 


produre', but only the verdict and 10 judgment, from which itcould 
not certal inly appear to the court, hat was the eſſential matter 
in diſoste upon the former trial; and 2dly, becauſe from the 
very nature and reaſon of the thing, it would have been unjuſt 
to effect the appellec's title by a verdiẽt, to which he was not 

a party. For he might have had it in his power to produce 


detter evidence of his right to freedom than his mother could, 


which indeed it appears he did, from the verdict being in his fa- 
vor. Upon a irial touching a right of common, it is clear 
that a vecdict againſt one commoner, would not be evidence in 


an action brought / againſt another, for the ſecond may have ſome 


other, or better t tet! an tne jormer. So in this caſe, the mo- 


ther might have been a ſlave, and yet the ſon might be free, for 
he might have been liberated; and the record not ſtating the, 


whole evidence, it does not appear that the ſon relied upoi:.t ie 
ſame title that his mother did. 


But I contend, that the court did not decide e the ver- 
dict ſhould de conſidered as concluſive evidence or not. 
judges were diyided upon that point, and therefore the court has 


not erred, even if the verdict were copcluſive evidence, 

CorlAnp on the ſame ſide. 

uſed by Mr. Ronold, I would aſk whether a verdict ought not 
to be as concluſive againſt the maiter as againſt the ſlave? 


WARDEN on the ſame ſide, inſiſted that the caſe of Tom and 
Jenkins decided in this court (See ante Vol. I, P. 123) if looked 
into, would be found in a great meaſure to decide this queſtion, 


- WASHINGTON in reply, The principle of law laid down 


by Mr. Marſhall has not been controverted otherwiſe, than as 


being an unreaſonable rule. I ſhall therefore confine my obſer- 


vations to the objections made to the rule upon that ground. 


The reaſon, why perſons who were parties to the former trial, or 


who claim under them, are bound by a verdict rencered upon 


the ſame queſtion, is, that there may be an end put to law ſuits; 


for it would ye inconvenient if men's titles once decided, ſhould | 


ö; 


The | 


In addition to the arguments 
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be always at fea, and ſubject to the hazard of many ial, when 
loſs of teſtimony or other caſualties might happen. 

But it is objected, iſt, that the ſon might have it in his pow- 
er to produce better evidence than the mother, This would ap- 
ply with equal force in all other actions where the plaintiff or 
defendant had miſcarried in a former ſuit, and would furniſh an 
apology for endleſs litigation upon the ſame ſubje&, however 


frequently it may have been decided. 
2.1, The ſon might have had a title which his mother had 


not. If the fact were ſo, then the caſe would have been out 


of the rule contended for, which is, that a verdict can be given 
in evidence only between ſuch as are parties or privies to it; 
and where the trial was had upon the ſame point; but if the plain- 
tiff had another title, why did he not ſhew it? He may yet ſhe 


it, tho' the judgment ſhould be reverſed. 


Luaſtly, it is ſaid that the court did not decide, that the ver- 
dict was. not concluſive evidence, The record itſelf will 

| beſt explain the decifion of the court. It fates, that the 

court ſuffered the ſaid record of a trial to go to the jury as cir-- 

cumſiantial teſtimony only, and in no other manner,” which was 

certainly deciding, that the jury were not to conſider the ver- 


dict as concluſive, but only as circumſtantial evidence: and to 


tis opinion, the exception was taken. 


CAMPBELL for the appellee, The caſe cited fm Buller 232, 
does not ſupport the rule of law contended for. 
the verdict may be given in evidence but does not aſſert that it is 
to be conſidered as concluſive, The reaſoning of the author 
proves, that ſuch was not his meaning, for he lays ee the ver- 
dict in ſuch a caſe is a very perſuading evidence.” In this caſe 
the verdict was given in evidence, and therefore the very Ws | 
was done which the authority requires. 


The record not ſtating that the appelleeꝰs title was the kilns 
with his mother s, this court will not preſume it, for the pur- 
poſe of rendering the judgment below erroneous. It is true, 
that the queſtion in both ſuits was the ſame, hut it no more fol- 
lows that the title was the ſame, than that every queſtion which 
reſpects the ſame parcel of land muſt be the fame. | 


Since the law, as well as the beſt feelings of the 79 


heart favor liberty, the rule contended for ought rather to be : 


moderated than extended 1 in the preſent caſe. 
The 


It declares that 


it, 


wF - 
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The PRESIDENT delivered the opinion of the court. 
To diſcharge this caſe of Tom & Jenkins cited at the bar, let it be ob. 
ſerved, that the only queſtion there was, whether the court did right 
in admitting the hearſay evidence of old people then dead, to prove 
that the plaintiff's anceſtors were Indians; this court approved the 
opinion of the Diſtrict Court. Inthat record there is a paper which 
ſeems to want a name, & appears merely to contain the arguments 
of one of the counſel, and the opinion of one of the judges upon n 
point which this court has ſince ſanctioned; to wit, that there was a 
time when the law of this country authoriſed the making ſlaves of 
Indians taken in war within the then colony; that under that law, 
many Indians were made ſlaves, and their deſcendants have conti- 


nued in bondage. But that ſome time after, that law was repealed, 


from which time, no American Indian could be made a ſlave. 


- But this court took no notice of that paper, as it did not come 


up as an exception to the opinion of the court, but was permit- 
ted (at the importunity oy the See to be made part of the re. 


cord. 


In that caſe too, this court thought that the depoſition of Mr. 
Belfield, to prove that a verdict had been given in another ſuit 
between Richard Vena and William Hammond was inadmiſſible, 
ſince. the record itſelf ought to have been produced. 

It has been contended in this caſe that liberty is to be favored. 
This is true, but the court cannot on that, or on any ſa- 
vored ſubject infringe the ſettled rules of law. It was alſo ob- 

jected, that the plaintiff might have had it in his power to pro- 


| Le better teſtimony than his mother did. In the firſt place, it 


is not preſumable that he knew more than his mother did reſpecting 
her title to freedom, and in the next, the law indifputably 
{upporis the rule contended for, that between parties and privies 
to the former ſuit, the verdict. is concluſt de evidence, The rea- 
ſon of the rule has additional ſtrength in this caſe ; for ſince the 
act of Aſſembly declaring that children ſhall be bond or free ac- 
cording to the condition of the mother, the verdict, which found 
the mother a ſlave, was conclufi ve evidence to prove that the ſon 
was fo, The caſe mentioned by the appellant 5 counſel i in the 
General Court was like the preſent. 
on was argued, that the appellee might en b 
If ſo, he certain] y ought not to be precluded from proving 
2 nor will the opinion Which this court will give preclude 


him. The judgment muſt be reverſed for error in the court's 


not admitting the record as cencluſiue evidence,” to prove tho 


plaintiff a flave. hd Res cauſe 15 00 0 be ſent Tock Fon: a new 3 
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with a direction to this effect, PPS 5 the Plaintiff can ſhow that 
he or his mocher were manumitted ſubſequent to the firſt verdict. 


BROCK & others againſt PHILIPS. 


IHE 9010 * L. Leit by his will Jeviſed, hatin 
much of his land ſhould be ſold as would be eee to 


pay his dehts, and he empowed. his exceutors thereafter nan ed, 


to ſell and make convevances for the ſame. He alſo deviſed to 
his wife one half of his land remaining after his debts paid, and 
the reſtdue' of his eſtate, and the reverſion of the land given to 
his wife, to go to his children. Ihe appellant Brock and 
two others were named executors; the former of whom alone 


qualified. The executor ſold a tract of land {or paymant of the 


debts, and ſuppoſing that the amount of the ale would be ſuffi- 

cient for that purpoſe, he delivered to the wi ow a moiety. of 
the remaining land. Afterwards finding it heceſſary to fell more 
landifor payment of further debts, he diſpoſecd of the revetfion 
of the land allotted to thei widow, by public fale, which was 
3 by George Stubblefield another of the appellants, and 


1e ſelling to Beverley Stubblefie}d the other appellant, a con- 


ve vance was made by Brock to B. Stubblefieid. | 
The prayer of the bill is to fer aſide the conveyance, and for 


a > diviſion of the land according to the will, which was decreed. 
by the H gh Court of Chancery, from which this Appear: Was 


prayed. 
8 for the e Them: are but two Well. 
ans; _ worthy of confideration for the charge of fraud in the 


pill bei ng denied in the anſwer, and ſupported only by one depo- 


ſition without corroborating circumſtances, it will not be con- 


ſidered as true. They are iſt, Whether one of the executors 


alone could ſell? 2d, Whether the executor . [properly in 


ſell ing the en 


„is true, that a power given to two, cannot be 8 
by one. The diſtinction is between a power deviſed to three 
by name; to be exerciſed by them in their individual capacities, 
and one which is given to- them in their official eapaci- 
ties. In the former, all muſt join in executing the power, be- 


_ cauſe a fewer number than thoſe appointed will not anſwer. the 


deſcription. © But in the latter eaſe, if two only qualify, they 
are ſtil the executors, and anſwer the deſcription, --In this caſe, 
the power 1s given tothe executors virtute officit, | 24, 


12t 
Ct. 
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zd, The widow, was not bound to take a moizty of the. re- 
mainder under the will, She was entitled to, and might claim 
a third of the whole, It does not appear to the court, that the 
part allotted to her was more than a third, and conſequently, 
the executor, who had a right under the will to fell for pay- 
ment of debts, could not do otherwiſe than ſe:] the reverit- 
on, the widow being lawfully entitled to retain the poſleſſion 
during her life. It does not appeat that there was any other 
land to ſell except this reverſion, _,  _ A IS 
MARSHALL. If I thought there were any doubt reſpecting 
the want of authority in the executor to ſell the reverſon of 
this land, 1 ſhould queſtion the right of one executor to fell 
at all. But conſidering the other point as being too clear to ad- 
mit of doubt, I ſhall confine myſelf to it. 2 | 

The executor was bound to purſue the, power delegated to 
him. Phe widow, was-entitled under the will onlv to a moie- 


ty of the land not diſpoſed of in, payment of debts. She did not 


demand her dower, but accepted of a moiety of the land which 
remained after the firſt ſale had been made. She can- 
not therefor? claim under, and againſt the will. The executor, 
inſtead of ſelling the reverſion of the ' moiety allotted to her, 
ſhoulil have-fold the other moiety, and even if it were neceſſary 
to ſell this, or a part of it, the abſolute right and preſent intereſt 
ſhould have been ſold, ſince the widow was entitled to no part 
under the will, till after the debts were paid. The conſequence 
of what has happened is, that the children have been extreme y 
injured by having their property ſold under an incumbrance, 


* — 


and on that account at an under value. i 
Waskhixœ rot in reply. If the executor ought to have fold 
other land, it may be a reaſon to charge him with miſconeuet, 


y "4 


but the purchaſer ought not on that accdunt to ſuffer. An ex- 


ecutor by law ought not to ſell ſaves whillt there is perſonal eſ- 
tate; but yet if he were to do it, the title of the vendee could 
not be impeached, any more than if he had purchaſed 
trom the executor a ſpecific legacy, whilſt there were other aſ- 
ſets ſufficient to pay the debts, Mead vs Lord Orrery &c. I 
Ath, 235 : : 1 N 3 1 | | 7 e 5 2 3 ED 
© Lyovws J. dilivered the opinion of the court. 
It is unneceſſary to decide the firſt point made in this cauſe, 
fince the court feet no difficulty in affirming the decree upon the 
ſecond, There can be no doubt, but that the exgcutor has ex- 
ceeded his power in ſelling the'reverſion of the land in queſtion, 


* The caſe of a perſon purcbating ſtaves, or a ſpecific legacy from 


an 4 


„ „ 4+ +44 - . 
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70 
an exetutor whilſt he has other aſſets to pay Jabs. is not Vis: 
the preſent, 
of ſlaves, and of perſonal eſtate, aud a righe t to ſell them. But he 
Has no right to ſell lands, unleſs under a . ſpecial authority. A 
purchaſer therefore of land, from an executor, is bound to loox 
for, and to underſtand the extent of that power, and conſequent- 


17 the principal caveat emptor ſtrictly applies in ſuch a caſe. It. 
is otherwiſe as to perſonal eſtate, 
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The executor by law has a right to the poſſeſſion 


The executor inſtead of ſell- 


ig the reverſion of this land ought to have ſold the other moiety 


4 


TURNER | 


$* 


1 WAS ſerved upon „ 
aſſumpſit againſt Chilton only. Turner and Moffett by conſent 
refered the. cauſe to arbitration, under a rule of court, and agreed 
that the award ſhould be made the judgment of the court, An 


Which was unincumbered. 


9 


Decree afirme!, 


. i 4 


eee MOFPETT. : 


The 3 was dino an 


award wes made in fayar of the appellant for £ 132: 5: 97 for 


nh 


which judgment was entered, and alſo for the cots. 
| MaR%HALL for. the appellant, . 
ment was erroneous for two, reaſons, iſt, becauſe i it is againſt 
Turner, when by the apellee S Own flewing it appears, that 
Chilton, and not Turner was the debtor. 
painſt Chilton only, and there is no charge againſt Turner. Inthe 
caſe of Picket & Clayborne, this court determined, that a confeſſi- 
on of judgment cured the want of a declaration, But he knew of | 
no cafe. where the reference of a ſuit and an award made there, 
upon, had been confidered as ſufficient to cure the want of a 
declaration, much Jeſs to cure a defective one as this is,, 
2dly, The judgment does not purſue the award, 0 the for- 
mer gives coſts, which the latter does not. 

WäasnIN TON for the appellee. 
point relied upon the caſe of Leftwich and Stoval (ante vol. 
I, p. 30) which ſeemed to conclude all Giſcufſion Wpon the quee 
tion, 


Contended, that the nite, 


The declaration is a- 


In anſwer ta the Gr 


As to the 2d point, the judgment i is for the very ſum award- 


15 by the arbitrators, 
the neceſſary ee of the Judg oment. 


and the coſts are given by the court, * 


MARSHALL, 
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MansHALL. The coſts, are not the neceſſary conſequence 
of the judgment's being for the appellaut; for ſuppoſe the arbi- 
trators had awarded that the appellaiit ſhould pay the coſts ; the 
judgment muſt in this reſpect have purſued the award although, 
the judgment for the debt was in his favour. 1 

The COURT gave no opinion upon any of the above points, 
obſerving, that the award is ſtated to be made in purſuance of an 
order of reference, the date of which is miſrecited, and that the, 


| judgment upon the award is therefore erroneous. Whereupon 


Waſhington moved for. and obtained a certiorari, upon à ſug- 
geſtion of diminution. „„ - Ds, 
The judgment was reverſed at the ſucceeding term for this 
error. „„ 1 | . 


— hl — ——_ 


1 
* 


 TURBERVILLE againſf SELF. 


by Self the defendant in error. Avowry for rent arrear. 

a nil debet, and concludes as uſual to the country, but the i 
ſue is not joined by a ſimiliter. At the trial, the defendant gave 
in evidence an award of arvitrators made ſince the diſtreſs. was 


| Reine in the County Court of Weſtmoreland brought 


taken, but reſpecting accounts ſubſiſting between the parti s, 


prior thereto, in order to ſhew, that he did not owe. auy thing 
to the avowant. This being objected to as improper evidence, 
and being admitted by the court, a bill of exceptions was filed. 
The avowant offered in evidence to geſtroy this demand of the 
plaintiff's, a bond of his for Sooolb of tobacco, which had been 


aſſigned to him as appeared from the endorſement, ſometime in 


1785, long before the diſtreſs was taken, but he did not prove 
notice of the aſſignment to the plaintift, nor did he otherw:ie than 
by the endorſement, prove the preciſe time when the aſſignment 


was made. The court rejected this evidence, to which an excep- 


tion was taken. Verdict for Self the defendant in error. This 
judgment was affirmed in the Diſtrict Court of Northumber- 


land, to which judgment a ſuperſedeas was awarded by one of 


the judges of this couſt. = 
The of tions made to the judgment by HYaſhington for 


the plaintiff in error were iſt, That no iſſue was joined in the 
cauſe, 5 


2d, That the plaintiff ought to have ſet forth the award ſpe- 
clally in his plea,. that the avowant might have it in his power 
RT , | | to 


Fg 
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to impeach it, and that for this reaſon it was unproper to give 
it in evidence on the generel iſſue. 

3d, That the court ought to have admitted as an off. ſett againſt 
the award, the bond of che defendant | in error which had been. 
aſſigned to the plaintiff. 

MaARSNHALI. for the defendant, In anſwer to the firſt point, 
relied upon the caſe of Brewer vi TOY (ante vol. 1, p. 36 3 o 
as concluſive. 

The ſecond objection if a good one for the reaſon aſſigned, 
would' equally prevent one bond from being offsett againſt ano- 
ther, which (it cannot be denied) may be done under the gene- 
ral expreſſions of the act of Aſſembly reſpecting diſcounts. 


Though the award is made poſterior to the taking of the diſ- 


treſs, the debt was created long prior to it. The award does 
not create a debt, but only aſcertains one Ty exiſting—it 
was therefore proper evidence. 


The anſwer to the third objection is, that the time of the af. 


ſignment not being proved, it might have been made ſubſe. 


quent tothe diſtreſs, and it ſo, was improper evidence to juſti- 
fy an act which was originally tortious. For if nothing were 


due (which there was not, ſince the debt due from the avowant 


exceeded the rent due to him,) when the diſtreſs was taken, 
the ſeizure was unwarrantable, and could not be rendered law- 
ful by a ſubſequent act tending to deſtroy the offsett of the te- 


nant againſt the demand of rent. The date of the aſſignment 


endorſed on the bond, is no proof of the real time hen chat | 


aſſignment was LEE: | 


9 COTS — . — 


— * — 


BRYDIE againf LANGHAM. 


HE appellant having recovered 4 judzments in the County 


Court of Fluvanna againſt the appellee, ſued out 4 ſeveral 
writs of ca. /a. againſt his body, directed to the ſheriff of Benrico 
county, where he was taken and committed to jail. The court 


upon motion, quaſhed theie executions with coſts including an 


attorney's fee, aſſigning the following reaſon for their opinion: 
« That the faid writs were illegal, becauſe Langham was 
a reſident of Fluvanna county, and the ſaid executions were levi- 


ed upon him in the county of Henrico, whither he had gone at 
the time the faid writs of execution were levied, and it not ap- 
pearing, 


The court affirmed the judgment. | 2 


| pearings that he had removed. his property out. of the.county of 


** 0 


OF THE .Y.EAR 1795. 73 


722 


lu vanna.“ ö 


The judgment of the County Court was afttrmed in the Diſ- 
trict Court of Charlotteſbille, where it was carried by appeal. 
From this judgment, an appeal was granted to this court. 

CoPLAND for the appellant. Until the act of 1748. C. 8, 
no writ of execution could iſſue from one County Court direct-. 
ed to the ſherif of another County. By this law § 20, 
it is enacted, that where judgment is rendered in any County 
or inferior court, for debt, or damages, and the defendant thall 
remove himſelf and his effedts, ar {hall reſide out of the limits 
bt the juriſdiction of ſuch court, the clerk is authoriſed to iſſue 
any writ of fi. fa. or cat (a. directed to the ſheriff of any county, 
where the defendant, or debtor, or his goods ſhall be found, 
Now it is evident, that the fair conſtruction. of this law is, that 
if the defendant remove himſelf or his Hects, ex2cution may go 


into any county where his perſon or eſtects are to be found. If 


it were otherwiſe, the defendant might eaſily evade the proviſi- 
ons of the law, by removing himſelf, and leaving effects of 
ſmall value behind him. Betides, it does not appear in this caſe, 
that the appellee had any effects at all, in Fluvanna, and the 
court cannot preſume he had. The record ſtates, that it did 


not appear he had removed his effects. But it ſhould have been 


proved that he had not removed them. If the law be taken li- 


terally, it would follow, that if the defendant has eſtects in any 
other county than that, in which he reſides, a ff. fa. may iſſue to 
that county. „ . | 
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MARSHALL for the appellee. | There can be little doubt about 


the true conſtruction of this law. The removal contemplated 
by the legiſlature was a permanent one; it muſt be a compleat 


abandonment of the county in which the defendant reſided. The 


evidence of ſuch a removal, is the carrying with him the bulk 
of his property. The leaving of a ſmall part behind, would be 
conſidered as a mere evaſion, and would not avail the party, 


The enquiry in ſuch a caſe muſt always be, whether the remo- 


val was a ſubſtantial one, or a mere going out of the county 
with an intention of returning ; and upon the evidence of the one, 
or of the other, the propriety, or impropriety of iſſuing the pro- 
ceſs to a different county, muſt always depend. | 3 
The record leaves no room for doubt in this caſe, that the 


defendant had not removed himſelf with a view to abandon the 


county of Fluyanna. 


THE COURT affirmed the judgment, 


/ : : ** 


GOODWIN, 
| 5 again: e 
© TAYLOR, Executor of Williamſon. 


JHOMAS WILLIAMSON by his will dated in 1787, 
1 devited as follows, viz. I give to my daughter Eliza- 


| beth Clements the intereſt of { 4000 in government funds dur- 
 thig her life, and at her death, I give the intereſt of the above 


money, one fourth to each of my grand-children S. Cocke, 

Elizabeth Clements, Frances Clements and John Clements, 

and at their deceaſe, the principal and intereſt to be diſpoſed of 
by them to their heirs, in ſuch proportions, as they by their 
wills reſpectively may direct, and in caſe of the death of my 
grand-daughter Sarah Cocke without iſſue, I give her part to 
my grand-daughter Elizabeth Clements.” . ET. 

_ Elfzabeth Clements the daughter of the teſtator, by deed du- 
ly executed, ' releaſed to the plaintiff Goodwin and to his wife 
Elizabeth Clements her daughter, and the grand-daughter of 
the teſtator, all her right and title in and to the intereft of 
looo of the ſaid certificates. The grand-daughter died in the 
life-time of her mother inteſtate, and the plaintiff as her admi- 
niſtrator filed his bill in the County Court of Southampton, to 


recover poòſſeſſton of 7 1000 of the ſaid certificates. 
8 8 | 2 The 
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The'court decreed the defendant to pay and deliver to the 
plaintiff £1000 of the certificates in the public funds, bequeath- 
ed by Thomas Williamſon to Elizabeth the late wife of the 
plaintiff. g „ . MN ; „ 
From this decree an appeal was prayed to the High Court of 


Chancery, where it was reverſed and the bill diſmiſſed; from 


which an appeal was taken to this court, where the decree of 
the High Court of Chancery was reverſed, and that of the 
County Court affirmed. | „„ 
FA 
ARGUED AND DETERMINED 
„ IN Twp © ons 
COURT ,oo APEEALS 
THE FALL TERM OF THE YEAR, 
27 85 1795. | 
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COLLINS againf LOWRY & co. 


"HIS was an action on the caſe brought by the appelloes 


JI againſt the appellant in the Diftrict Court of Northum- 


berland, and at the trial of the iſſue, the depoſition of a witneſs 
was read by the plaintiff, to which the defendant objected, and 
being over-ruled by the court, he filed a bill of exceptions ſtat- 
ing, that a witneſs proved, that he had ſhortly previous to the 


Term, ſeen a gentleman from Alexandria, (at which place the 


depoſition was taken,) who informed him, that the deponent 
had not long before that, failed for Europe, and had not return- 
ed, and that this was all the evidence in the cauſe, The re- 
cord does not ftate, whether the depoſition was taken de bene 
ge or in chief; or whether notice had been given to the defen- 


Cant of the taking of it, | 


WASHINGTON 
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ö rox for the appellee anda: that the evidence 


of the witneis accounting ſor the abſence of the deponent, was 


the beſt which could have been obta! med, and that in caſes of 


this fort, it was the prractice to admit hearſay evidence to ac- 
count for the abſence of the witneſs who had given a depoſi- | 


tion, | 
The PRESIDENT. If the depoſition 1 Were taken ds 3 


AN, the evidence offered to excuſe the abſence of the wit- 


neſs was detcaive; if it were taken in chief, no proof upon 


the ſubject was neceſſary. But in either cate, notice of the 
taking of it ought to have been given to the defendant, and as 
none is ſtated in the record, the judgment is for that rea- 
ſon erroneous and muſt be reverſed, unleſs” the appellee's counſel 
ſuppoſes he can ſhew that notice was given, and that the depoe 
ition was taken in chief, and prays a cer1741ari for the purpoſe, 
which if aſked for, will be granted, | 

The appellee's counſel 1 taking a e and the 


| judoment was reverſed. 


Note; aftecthe PRESIDENT had eee the opinion of 


the court, Wefhington moved to diſmiſs the appeal, no appear- 


ance having been entered for the appellant. 


BY THE COURT. You: might have diſmiſſed the appeal 
before the record was 8 Due: it is now too late 


— 


BERNAR WD againſt BREWER 


ls was an e from a judgment of the Diſtrict Crain 
of Northumberland, affirming with caſis an order of ha 
Combi Court, giving ene to the appelice to build a mill up- 


on a certain ſtream, the bed whereof belonged to en 48 


well as the land on one ſide thereof. 


MaRSUßLL. for the appellant, ſtated the following errors in 
| the record, | 
it, That no notice appears to — Hikes given to the 5 


lant of the application to the court {or the writ of ad quod dam- 


num, The record ſtates, that the acre ſought to be condemn- | 
ed was the property of the appellant, and the act of Aſſembly 


expreſsly requires in ſuch a caſe, that notice of the motion at 


leaſt ten days previous to the making of! it, ſhould be given to 


the * 
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This law, as well as all others, which rakes away. 
from individuals in a ſummary manner,. any portion of their. 
property, mult be literally and ftrictly purſued. 

2dly,; The inquiſition upon the writ of ad quod dammum was 
taken by the deputy inſtead of the high ſheriff. This being a 
judicial and not a miniſterial act, could not according to the 
principles of the common law be performed by a deputy. The 
act of Aflembly 7 ol the Heri 10 do it, which mult 
mean the high ſheriff, 

34ly,' No notice appears to have been given to Bernard of 
de taking of the inquifition. The law requires the ſneriff to 
give notice to the proprietor, or to his agent, (as in the caſe. 
irſt mentioned) if neither of them were in court at the time the 
order was made, of the day appointed by the court for taking 
the inquiſition. It is true, the return of the ſheriff is “ that in 
purſuance of the writ he had impannelled a jury and proceeded 
in all things as the ſaid writ required, and that the writ com- 
manded him to give notice; but in cafes of this ſort, nothing. 
ought to be left to intendment. It ſhould have been ſtated in, 
. terms that the notice was given. The court ſhould be 

unequivocally aſſured, that the party whoſe property is to be 

taken from him, Kol an opportunity of defending his right. 
From the literal expoſition of the return made by the ſheriff, 
it would ſeem, that he proceeded according to the-command of. 
the writ after he had impannelled the jury, whereas the giving 
fnotice ought to have preceeded it. | 
4th, The law requires the inquiſition to be e to th 
at ſucceeding court. Now this is returned to the June 9 
hereas the next ſucceeding court was in May. 

WARDEN, for the appellee, admitted, thatif the noticerequir- 

to be given of the motion for the writ of ad guod damnum,, 
ould be in any manner uſeful to the proprietor of the land, 
the want of it would be errror. 

But this could not be the caſe, ſince the law directs the court to 
wart the writ upon motion, and ſeems to confider the proper 
me ſor conteſtation to be at the return of the writ. So that if 
ie appellant had had notice, he could not have oppoſed the iſu- 
we of the writ, if, as he had uppen, the court had no diſcreu- 
n to grant, or refuſe It. | 
But admit that notice was important, the appellant has not. 

ated the want of it upon the record, ang therefore, the court 
1] preſume the judgment below to be right, unlels the con- 


ary appear. 
The 
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The ſecond objection he ſaid was more ſerious, as the Jaw 

muſt be admitted to be as ſtated by Hr. Marſhall, The only 
difficulty is to decide, whether in this caſe, the ſheriff acts ju. 
dicially or mimſterialhy; He was miclined to think, that he ac. 


78 


. -c 


ed in the latter capacity. His duty is pointed out by the law, 
The jury are to make the enquiry, and he is in no inſtance 
called upon to exerciſe the functions of a judge. Beſides, by 


the act of Aﬀembly, the eri is toexecute a proceſs to him di. 


rected, either himſelf, or by deputy. This writ may prof--rly 
be calle the proce!s of a court within the meaning of the law. 
In anſwer to the third objection, he relied, that it was then 
too late for the appellant to complain of want of notice, wher 
the record ftates, that he appeared, and conteſted the writ and 
inquiſition. | | | HE „„ 
The forth objection he ſaid was founded upon a miſtake ret. 
| 8 the times when the ſeſſions of this county court are 
FLEMING, J.— The firſt objection ſtated by the counſel is, 
that ten days previous notice of the motion for the writ of ad 
9 damnum does not appear to have been given to the appellant, 
All laws, which interfere with private rights, and which 
authoriſe a mode of proceeding unknown to the common law, 
_ ought to be ſtrictly complied with, : 0 e 
If the record ſtated that the appellant was preſent and made 
aefenct, the abjecti om might be gotten over. But as this does 
not appear to have been the caſe, I am of opinion, that the hiſt 
otjetion made to the order is ſuſtainable. It will be unneceffary 
to give any opinion as to the other objections, if the court 
ſhould agree with me in opinion upon this point. 
Lyons, F.-—T have always been of opinion, that the greateſt 
ſtrictneſs is required in proceedings, not warranted by the re- 
gular forms and principles of the common law. That in ſuch 
caſes, an exception from the rule, “ that what is done in 4 
court of record, ſhall be preſumed to be rightly done,“ is proper. 
Oa the contrary, nothing is to he preſumed, and it ſhould plainly 
appear that the proceedings were regularly conducted. Theſe, 
J fay, have been the ſentiments, which 1 have always enter: 
tained upon this ſubject. But I have been over ruled by 
the deciſions of this court, where a different principle has ob- 
tained, and therefore, ſubmitting to the authority of thoſe de 
eiſions, I have been led to conſider in this cafe, how far the 
principles which they eſtabliſh, will apply to the firſt point mas 
I this cauſe. e 1 1 5 ” 1 
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It was argued by the counſel for the pelle; that the no- 
tice of the motion ſor a writ of ad quod damnum was not impor- 
tant, as it ſtood connected with the ſubſtantial juſtice of the 
caſe, ſince the granting of the writ, could not have been con- 
tcited by the appellant; and that the record ſhewed, that the 
zppellant afterwards appeared, and defended the motion. If I 
could diſcoyer that the appellant conteſted the merits of the ſub- 
ect in diſpute, I ſhould upon the authority of former deciſions 
in this court, (which in this reſpect, admit no difference be- 
wween caſes of this fort and thoſe carried on in the forms of the 
common law,) conſider it as a waver of all objections to the 
forms of proceeding, and of courfe, that the failure to give no- 
tice of the motion fc 10 the writ, could not afterwards be alledg- 
ed by him as a cauſe for reverüng the order. I his court 
has fecided, that after an appearance and defence made upon the 
merits of the caſe, the unſucceſsful party ſhall not be permitted 
to object to any part of the proceedings, of which in an earlier 
ſtage of the cauſe, and before the trial upon the merits,” he might 
have availed himſelf; as in the caſe where no illue Has been 
made up. But in this caſe, it does not appear that the appellant 
conteſted the motion of the appellee upon the merits, but only 
the writ and inguiſition. This is what he now conteſts; ; what 
he then had a right to conteſt, ſeperate from the merits. And 
therefore nothing can thereby. be preſumed to be waved. 
[ do not think that there is any weight in the lait objection. 
The conduct of the ſheriff in returning, or in not returning the 
writ and inquiſition to the proper court, ought not to affect the 
parties. If there had been negative words in the law making 
the inquiſition void unleſs returned by a particular time, ihe di- 
rection muſt have been ſtrictly purſued; but this not being the 
caſe it was merely directory to him. 
I am alſo of opinion, that the court had no right to award coſts 
in this caſe, and that in this reſpect there is error. 


THE PRESIDENT. I agree in opinion with the other 


Judges who have gone before me, that if we could be ſatisfied 


from the record, that the appellant appeared, and conteſted the 
motion upon the merits of the cafe, he could not afterwards 
avail himſelf of the want of notice in the firft inſtance, to defeat 
the order, A defence made upon the merits woule, I think 
have amounted to a waver of all objetions to the form 
of proceeding. But the appearance after the inquiſition 
was returned, and conteſting merely the writ and inquiſition, 
does not cure the errror which the want of notice of the motion 
in the firſt inſtance had occaſioned. | 
Judgment and order reverſed, 
Fd 
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PHILIP MWRAE, | 


againſt | 
RICHARD wooDs. 


1118 was an appeal from the High Court of Chancery, in 
a ſuit inſtituted there, by the appellee againſt the appel. 
lant. The bill ſtates, that the plaintiff in the year 1769 had a 
lottery, the highelt prize in which was ſome improved lots in 
Charlatteſville and a tract of land, which property, in the 
ſcheme of the lottery was climared: at { 440. That Roderick 
AT Rae purchaſed two tickets, Henry Mullens one, to which 
the plaintiff added another, the whole forming a joint property, 
in which Roderick A Rae owned one half, That one of the 
partnerſhip tickets (No. 6g) drew the higheſt prize, and was 
therefore entitled to the property above mentioned. But the 
ticket io ſoon as its good fortune was known, was forcibly tak- 
en from the ſaid Roderick MP Rae by the defendant Phillip 17 Ras, 
who claimed the entire benefit of the prize. That the plaintif 
and Mullens having ſold their intereſt in the prize to Roderich 
AP Rae, the plaintiff conveved the whole property to the aſſignee 
of Roderick. That about ſiſteen years after this, the defendant 
commenced a ſuit againſt the plaintiff at Jaw, FI in the abſence 
of the plaintifc's witneſſes, who could have proved the tortious 
manner in which the plaintiff acquired the poſſeſſion of the tick- 
et, a verdict was rendered againſt him for 451: 18: 4 dama- 
gen, for the whole value of the ticket. The bill prays an inzunc⸗ 
tion to the judgment at law. 


The anſwer ſtates, that half of the ticket in queſtion was 


purchaſed by Rolerict IH, Rae tor the defendant, the day before 
the drawing, and that after it was known to have been fortu- 
nate, it was delivered to the defendant by the faid Roderick, 
t the defendant never claimed More than one half of the 8 

15 1 by this ticket. 
The evidence, as to the right of Philip M Rea and the man- 
ner of his obtaining poſſeſſion of the ticket, is extremely coutra- 

dictory. | 
The ſubject of diſpute was ſubmitted to arbitration by the 
two M Red's (as appears by the teſtimony. of ſome of the ar- 
bitrators,) and a deciſion was given in favor of Philip M Red's 
title to one half of Rodericb's intereſt in the prize. One of the 
jurymen who tried the caulk e chat his intention Was to 
give 
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give N bs the Sele 5885 of the ticket. 1 55 


man.depoſes, that the. jury gave to the appellant Philip M Rea, 


damages, for ihe intereſt which Roderick M'Rea held in the 
ticket. The declaration filed in the action at law claims the 
whole ticket, and the verdickt, is general, „that the defendant 
did aſſume upon himſelf as the. plaintiff. hath declared 482 135 
him 414 aff-{ the damages. to 451 FN er en 1 

THE CHAN CELLOR, upon the 55705 of this oY 15 
rectes : the iſiue herween, the, parties in the actio at common faw, 
to be tried again; from. which decree the defendant appealed. 
F. MarsHALL for the apellant.. ihall, object. ft, to the de- 
cree in tolo; or it 1 am WIOng in that, then, 2d] y, to o much of 
it, as directs a trial of che right of the! appellany to any part of 
the ticket in diſpute. Eo a rf 

Upon, the firtt point. I contend, that The bill, ought to 120 
Ae diſmiſſed. The equity Raced is, that the appellant was 
entitled to u part of the ticket, but having obtained the poſ- 
ſeſſion of it torti uſl/, he thereby acquired prima facie an evi- 


dence of right, which on account of the appellec's want of teſti 


mony at the trial, he was, unable to controvert. The equity 
now ſet up, (vamely,s that the appellant was only entitled 
to a ſaurth of the 1icket,) ; not being Rated, in the bill, he had 
no opportunity given him of controveriag it by his anſwer, nor 
was it neceſſary for him to do ſo; and therefore, whatever proof 
the appellee might produce as to the extent of the appellant's 
intereſt, it was improper for the Chancellor to decid upon it. 
The, appellee might have. amended. ſo as to r in iſlue 


the point for which he now contends ; but not having done; fas: 


he is: confined to the equity,ſtated'in the bil. 

The court are not now at liberty to ſay, that the 5 1s 
wrong fo far as it gives to the appellant the value of a moicty 
of the ticket. All the teſtimony in the cauſe proves the right 
of Philip MRea to a moiety, , unleſs: it be the award, 


which is made upon the principles of accommodation, and 
to which the appellee having objected, it would be improper to 


allow it any weight in the cauſe, by a, it as evidence 
of the rights of the parties. 

The Chancellor therefore erred as 1 conceive in letting aſide 
the verdict. The trial before the jury was a fair one. The 
appellee does not even charge in his bill that he was ſurprized, 
otherwiſe. than; by.-a general aſlertion, that he was unpro- 


vided. with teſtimony; without ſetting forth who were the wit⸗ 


neſſes, the benefit of whoſe teſtimony he wanted, or what oy 
cou 


i 
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could have proved. It does not appear that there was any evi- 
dence before the Court of Chancery which was not given to the 
jury, and they having decided upon the right, the verdict 
ought not te have been ſet aſide. | F bs 
Bur admit the court ſhould be ſatisfied that the appellant 
was only entitled to a fourth of the ticket, then I infiſt ſecond- 
1y, that the Chancellor ought not to have ſet afide the verdict, 
but ſhould have injoined one half of it. a | 
- In caſes where a verdict is vicious in all its parts, or where 
no ftandard is furniſhed by which to modify it, I admit 
it ought to be ſet aſide in the whole. As in cafes where 
it is unfairly obtained, or where the action is merely founded 
in damages, as in treſpaſs and the like. But in this caſe, if 
Philip M*Rae was entitled to only one fourth, inſtead of one 


half of the ticket, then he is as certainly entitled to one half of 


the amount of the verdict, as in the other inſtance he would 
have been to the whole. | 2 5 J 

As to the part of the ticket for which the jury gave him dama- 
ges, there is no ſort of uncertainty. The whole teſtimony in 


the cauſe proves, that the appellant claimed only one moiety of 


the ticket. One of the jurymen proves that the damages given, 
were for that part. A jingle juryman depoſes, that he intend- 
ed the damages for the whole ticket. Conſider what a danger- 
ous precedent it would eſtabliſh, if in any inſtance, a ſingle ju- 


ryman, or even two, ſhould be permitted after a fair trial to ſet 


aſide the verdict, by ſaying, that he intended to find in this, or 
in that way. Such a decifion would be in direct oppoſition to 
that laid down in the caſe of Cochran vs Street (ante vol. 1, 


p. 79,) where the court went entirely upon the evidence of a 


large majority of the Jurors, which proved that they decided up- 
on a miſtake. - „ „ | 
In oppoſition to this ſolitary juryman, is not only the evi- 
dence of another juryman, as well as that of many other wit- 
neſſes, but the amount of the damages aſſeſſed, plainly proves, 
that the verdict was for a moiety only of the value of the pro- 
perty, with intere/! from the time it was withheld from the ap- 
pel ant. e | | * 


The right of the appellant to intereſt, cannot J preſume be 


conteſted. If the appellee bad not wrongfully conveyed the 
property to Roderick M”Rae, and the appellant had reſorted to 


a Court of Chancery to compel a conveyance of the part belong- 


ing to him, the meſne profits would have been decreed, and it 


would have been error to have refuſed. Having ſued for da- 
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mages, he was upon the ſame principle entitled to intereſt in 
lieu of the proſits. And if the jury ought to have given inter- 
eſt, the court will preſume they did do ſo, and not that they gave 
damages for the whole value of the ticket, which the appellant 


did not claim. 
hy then ſhall the verdict be ſet aſide, and the appellage put 


to ſea again to eſtabliſh his title, which has once been fairly aſ- 


certained? If he be entitled only to a fourth, his' right to a 
fourth ought, not again to be put in jeopardy, ſince the jury, 
having given damages for a half, have furniſhed this court with 
a rule to go by, in aſcertaining the exceſs which ought 1 in equi- | 


ty to be injoined. 


But if it were neceſſary for the court to direct an iſſue at 
all, it ought to have been one to aſcertain the value of the fourth 
part, and not one, which was to bring the appellants right to 
any thing, again into queſtion. 

CAMPBELL for the appellee. A ſhort attention to the hiſtory of 
this tranſaction, will furniſh a ſufficient anſwer to the firſt point. 

In the ſuit inſtituted at law by Philip M'Rae againſt Woods, 
5 claimed the whole of the ticket, and recovered a judgment 
for the whole, in damages. Woods applied to the Court of 
Chancery, ſetting forth, that tho* Philip M*Rae was in poſſeſſi- 
on of the ticket, yet he obtained i it tortiouſly, and had no title 
whatever to it. Philip M'Rae, in his anſwer, admits himſelf 
entitled only to one haif of the ticket, and upon theſe proceed- 
ings it neceſſarily and properly, became. a queſtion with the 
Chancellor, whether 1 M' Rae was entities to any, and to 
what part of the ticket? ä 

There appears to be two ſubjects of enquiry now before the 
court, 1ſt, Can the verdict already found be eſtabliſhed? And 
if 12 7 then 2dly, How ought the court to W after ſetting 
it aſide? -, ; 
Iſt, That the verdict cannot ſtand as it is, is what 1 banks 
dently inſiſt upon. If it were intended to give the appellant da- 
mages for half the ticket, it is unwarranted by the teſtimony in 
the cauſe, which goes completely to prove, that if he wer en- 
titled to any thing, it could only be to a fourth. _ 

If damages for the whole ticket were intended, then the ap- 
pellant s counſel does not attempt to maintain it. Yet one of the 
jurymen has depoſed, that he intended the damages far the whole of 
the property, This teſtimany is objected to by Mr. Marſhall who: 


| ſeems to conſider a jury man in ſuch a caſe, as an; incompetent: 


witneſs, | 155 me alk, if a "a ſtander had proved miſbehavior 
5 would 


) 
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5 the court who tried the cauſe, or a court of equity have 
heſitated to fot afide the verdict? It is admitted, that if many 
jurymen bad concurred in proving the fame fact, that their evi- 
dence would have deſerved weight. Bur let me aſk, can the 
influence of truth depend upon numbers? Or can feftimonyedms 
ing from a juryman be leſs worthy of credit, than if given hy 
ſtranger ? If he had been himſelf miſtaken, ' or if he knew a a 
miſtake in any of his 5 5 65 it was h 1s wü to pee „ that 
the errot might be correctec. 

Tul, Tf then the verdict is to be ſet ade lat is the. court 
to do?:It i is entire, and cannot be ſet aſide in part and confirmed 
in part. It is either for the whole; or. lot a half of the ticket. 
Both are wrong. But whether it he for the one, or the other, 
this cour: can àt moſt only conjecturs. One juryman ſays the 
est, the other the laſt; 'Where then is the ſtandard which 


Mr. Marſhall ſpeaks of, bywhich'the court can divide the ver- 


„ N | 
The corff muſt decree either upon the.evidence, r up che 
verdict. Not upon the laſt, becaufs thet 18 avowedly Wrong. 
If that be given up, and ths court ſuppoſe they can with pro- 
priety look into the evidence and decide upon that, Tam ready to 
into it. There is a caſe in Morgan s Eſſays, of an aQi- 
on upon a bill of exchange. There were two counts .in the ge- 
claration, upon one of which, the jury found. for the plaintitf; 
upon the other, there was an improper finding for the defenc 
dant. The plaintiff deſired to ſet aſi de the ſecond finding, and to 
retain the firſt. But the court refuſed, às the verdict was en- 


tire. It is argued the the jury are to be L fie to have giv- 


en intereſt, becauſe they ought to have done fo. But I do not 
think they ought. Philip M'Rae complains that Woods con- 
veyed to Roderick M' Rae inſtead of himſelf. | But this aroſe 
from the neglect of Philip M' Rae, who had imoroperly acquic- 
ed the poſſeſſion of the ticket, and without which no verdict 
could have been obtained; But Woods did right in conveying 
to Roderick '/M*Rae'to whom be had ſold the ticket. What 
conſiderations then prevailed with the jury in forming the ver- 
dict cannot certainly be known by the couft. 

As to the value fixed upon the property in the ſcheme * the 


lottery, it furniſhes no FRAY ” bien che intention of the | 


jury can be explained. 
MARSHALL in reply. That: A ce is entire at hw can- 
not be denied. But that a court of equity may, when there is 
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tice. If the verdict be improper in the whole, as if the trial he 


anfair, or the whole finding be inequitable, or if it be Wrong in 
part, but the court has no Tandard by which to diſtinguiſh 10 
ood from the bad, in ſuch caſes the whole verdict ought to be 
ſet aſide. But if, as in the caſe of a bond, the plaintiff has re 
covered too much at law, what does a court of equity do: Not 


ſet aſide the whole verdict, hut injom o much of it as the obſi- 


gee in conſcience is not entitled to. If it be neceſſary to direct 
an iſſue, the court does fo as to the part d! [ſputed, but never lets 
aſide the verdict which in the firlt inſtance. is ne to be 
right. 

"There. is'a great difference berw ben ie to prove ni 
havior in the) jury, and the evidence of a juryman given Jong 
after the trial, as to his ſecret intentions at the time of giving 
his verdict. "The former might be ſeen or heard, and with re(- 
pect to which; compleat evidence might | be adducts. The lat- 
ter is concealed from all the world but the j juror himſelf. No: 
other perſon can know' what were the ſecret workings of. his, 
mind. If the jifryman in que ſtion went upon a miſtake, - it, 
does not appear that he diſeloſed it to any perſon at that time. 


To permit him now, when imprefiions have been made upon 


his mind by ame of the parties, to ſet aſide the verdict, would 
be to eſtabſiſi a mot” dangerous pr inciple, and ſuch FIY mult, 
prove faral to the purity of the jury trial. 


FI fill inſiſt, that the jury were right in giving 1 1 | 


it was the duty 'of the appellee to make the deed to the perſon 


who had poſſeſſion. of the ticket ; he acted improperly i in conveying. 


to Roderick; and by taking upon himſelf to decide the rights of 
the parties, he- is table to "the appellant tor the meſne profits, 
or for intereſt in lieu of tbm. WW 

FLEMING, * f.—In this caſe there is a great contrariety 
of evidence. 15 *he arbitrators gave Roderick M.Rae half of the 
ticket, and Philip M' Rae avers, that he claimed no more. But 
the declaration demands the whole, ay it is 1 wo, the 


5 3-4, 


covering errors which 1 5 797 5 may babe e In this 


cate, 1 ſaould not Teel an inclination to be over ſ:rupulous in 
| | OY admitting 


* 
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admitting teſtimony, when J reflect, that the appellant acqui- 
eſced for fiiteen years without aſſerting his right to the property 
in queſtion, until better evidence might de loſt. I am well ſa- 
tisfied that Philip M'Rae, is entitled only to one fourth of the 
ticket, iadependantly of the award and evidence of the juror. He 
has recovered one half if not the whole, and as I can diſcover 
no {tandard by which to decree him what he is really intitled to, 
there ſeems to be no way left, but the one adopted by the Chan- 
ce!lor to do eſſential juſtice to the parties. I am therefore of 
opinion that the decree is right, Es 
LYONS, J.— ! think this caſe has c 
Chancellor does not ſet aſide the former verdict, but only directs 
an iſſue to be tried to ſatisfy his conſcience. The queſtion tried 
and decided by the jury was the right of the appellant to the 
ticket, The poſſeſſion was conſidered, and certainly was at law 
But the queſtion is, did tne jury 
give a verdict for the whole of the ticket, or for a part, and for 
How was the Chancellor to aſcertain this with 
certainty? It is admitted, that the appellant was not entitled 
to the whole. No way remained, but to direct an i 
the queſtion for the information of his conſcience. 
But before the iſſue is tried, and before it is 
would be the decree of the Chancellor, the party appeals. Ought 
the Chancellor to be reſtrained from directing iſſues to inform 
him whether a fa& be one way or the other? Surely not, and 
therefore the appeal in this caſe is certainly premature. The. 
inquiry is merely as to the extent of Philip M'Rae's right. It 
is nothing to the court of equity how | 
ticket; but it is eſſential to know to what part he is entitled, and 
the value of it. At preſent it is impoſſible for the court to af- 
certain that point, I therefore think the decree right, 
" THE PRESIDENT.—As I am of opinion that the appel- 
lant had no ground to come here at all, I ſhall not inquire he, 
ther he has done it tov early, or not, Amidſt rh; 
timony in the cauſe, it is evident to me, that Philip M' Kae had 
not a right to more than a fourth. As ſoon as the lottery was 
drawn, the two MRae's began to diſpute reſpe 
My own impreſſions are, that Philip M'Rae has no right at ll; 
but I would not for this reaſon award anew trial, ſince the ver- 
dict which has been fairly found, is in his favor: but the ex; 
tent of his right is not aſcertained. 
If then Philip M'Rae was entitled to 
the verdict which gives him much more ought to becorrected, V 


ome up too early. The 
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were anxious to do this if we could without diſturbing the ver- 
dict. But we could diſcover no certain ſtandard by which the 
court could make the correction. We looked for it in vain in 
the value affixed to the property in the ſcheme of the lottery. 
We then looked for it in the ſales, with no better ſucceſs. The 
next chance was the verdict; but that appears to be for the 
whole, berauſe the declaration claims the whole. We next re- 
ferred to the teſtimony the jurors; but they differ upon the ſubject. 
The appellant attempted to account for the ſum found by the ver- 
dict by ſuppoling, that the jury had allowed intereſt upon the claim, 
becauſe they ought to have done ſo, but this is equally unſctisface 
tory. It is entirely diſcretionary with a jury, whether they will 
give intereſt or not, And whether they meant to give it or 
not, is perfectly uncertain, My own opinion is, that in this 
caſe, intereſt ought not to have been allowed, Woods gave 
notice to Philip M' Rea that he would not convey to him, but 
having together with Mullins fold their intereſt to Roderick 
M'Rea, he made a conveyance to him. In 1771, che land is 
ſold as the property of Roderick ; it is advertiſed in the neigh- 
bourhcod of Philip, and the property is paſſed from hand to 
hand; In 1769, Philip having received notice from Woods, 


ſeems to have abondoned all intention of recourſe againſt him 


and applies to Roderick. They agree to a reference, and in 
1784, Philip M'Rea for the firſt time ſhews an intention to re- 
fort ro Woods, having no proſpect of recovering any thing a- 
gainſt Roderick. Woods in conſequence of this unreafonable 
delay har now no chance to recover againſt Roderick, and there- 


fore ought not to pay intereſt. 


Another mode was thought of by the court, 2nd thet was, to 
direct the Jury to value a fourth of the ticket; but againſt this a 
conliderable difficulty occurred on the ſubject of intereſt, in 
which we thought we had no right to controul the jury. 
Upon the whole, I concur with the other judges in approving 


Decree affirmed. 
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RULE was ade by ihe Diſt i OS = WW, FIR that 


the appellant ſhould be ſummoned to the next court to 


Liz, cauſe, why an information ſhould not be filed againſt him 


for bribery- and corruption in his office of juſtice of che peace, 
for the county of Hythe, in voting for a clerk of the faid coun- 


ty. The detendant appeared in his proper perſon, and failing 
to ſhew ſufficient cauſe to diſcharge the rule, the information 
was ordered to be filed, 


« the office of clerk of the peace in each county, is an office 
« of great truſt and confidence touching the adminiſtration of 
ce juſtice, &c. and that the ſaid office in caſe of vacancies, is in 


« the diſpoſal of the juſtices of the peace for the {ame county. 


That by an act of Aſſembly entitled an act &c. the county 
« of Mibe was formed, and it was among other things enacted 


cc that the juſtices of peace to be commiſſioned for the ſaid 


« county, ſhould meet at the houſe of James A Gavock in the ſaid 


« county, upon the firſt court day after the ſame ſhould take 
e place, and having taken the oaths preſcribed by law, ſhould 
« ptoceed to appoint and qualify a clerk, provided, that ſuch 
c appointment ſhould not be made, unleſs a majprity ofthe j 55 


ce tices were preſent. 
„ That upon the firſt court day after . county 540 78 


« ken place, viz. on the 25th of May 1790, at the; houſe of 
James NM Gaveck in the ſaid county, a major! ity of the juſ- 


e tices were preſent, and the ſaid James Newell was then a jul- 


« tice of the peace for the faid county, and was then and there 
« preſent, and did then and there take the oaths of a juſtice 


of peace preſcribed by law, and a certain W. Crecket and 
«K 2 certain Rebert Croctet were then and there candidates for 
the office of clerk of the peace in the ſaid county. 
« That the faid Newell not regarding the oaths of a juſtice 
« of peace ſo by him taken &c. upon the day and year aforeſaid, 
te at the houſe of James AZ Gaveck in the county aforeſaid, did 
& unlawfully, wickedly and corruptly accept, receive, and take 
« from the ſaid V. Croctet a corrupt promiſe that if he the ſaid 
« James Newell, would then and there give his vote in favor 


6.07 


'T he caption of the information! is thus 


« Diftrit of Mnthe, WWo/hington and Ruſſel,” ” It ſtates, . 
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& of him the'faid M. Crocket to be cler of the peace in the 
« faid county, and if he the ſaid V. Cractet were elected, then, 


he the ſaid James Newell ſhould as a reward for his vote, 
c have from him the ſaid V. Crocket one half of the profits 


« that. might accrue to him by virtue of the ſaid office; and that 
< he the ſaid James Newell did then and there, acting in the ca. 
e pacity of a juſtice of peace, unlawfully, corruptly, and wick- 
« edly give his vote in favor of the faid V. Crocket to be clerk 
©« of the peace in the ſaid county, in ian ion of the fait. 
« corrupt promile; fo as aforeſaid made by the ſaid i. Crocket 
«and accepted by the ſaid James Newell, to the great diſhenor 
<« of the office of juſtice of the peace, againſt the form of the 
« ftatute in ſuch caſe made and proviled, in open: 100 Legs of 


the laws, and againſt the peace,“ &. 


On the plea of not guilty the jury found the defendant guilty, 
and amerced him in the ſum of 50. The defendant moved in 
arreſt of judgment, and aſſigned as cauſe thereof, that the infor- 
mation concludes, that the offence was contrary to the form of _ 


the flatuie in that caſe made and provided, and in open violation 


of the laws, and the information cannot be maintained on either 
the ſtatute; or common law ef England, às the aſſembly of 
Virginia on the 19th day of December 1788, paſſed aß act) 
< entitled an act, to puniſh bribery and extortion“ and that in 
the act laſt mentioned, only a qui tam information could be 
maintained. The errors being over: ruled, judgment was en- 
tered for the 
coſts, from which judgment, the defendant appealec. 

- CAMPBELL for the appellant. The firſt exception which I 
ſnall take to the proceedings is, that it does not appear the ap- 
pellant was ſummoned to ſhew cauſe againſt frling the informatia 


on, in the manner required by the act of Aſſembly, = 


This mode of proceeding, by which the party accuſed is de- 
prived of a trial by the grand inqueſt of his country, ought to 
be ſo guarded, as to diminiſh as much as poſſible the injury - 
which he may experience, from looſing the chance of an ac- 
quital by that tribunal. In criminal caſes, it is not only ne- 
ceſſary that the court ſhould do right, but it ſhould appear in 
the record of their proceedings that they have doe fo.” No- 
thing is to be intended. It is not enough then, that the court 
directed the party to be ſummoned, but it ſhould appear that he 
was actually ſummoned, It is true, the appellant is ſtated to have 
appeared, and failed to ſhew cauſe againſt filing the informati- 
mark uu Y might have been Res 6d in 13 and to this 

ircumſtance, 


„ 


50, for the uſe of the «commonwealth, and ſe = 
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eircumſtance, may fairly be attributed his inability to ſhew cauſo 
againſt the proſecution. It has never been decided that an ap- 
pearance in criminal caſes, could cure any error whatever. 


24d, This is a proſecution for bribery and corruption in the 


election of a clerk. I contend that the information ought to 
have ſtated, that an election was h:lden, If a man be arraigned 
for miſconduct in his official capacity, it ought to be charged, 
that he officially ated. Only one magiſtrate is {tated to have 
qualified, and it does not even appear that a court was conven- 
cd. | | 


34, The offence is not laid to have been committed “ within 


the juriſdiftion of the court.” | admit, that if there be tanta- 


mount words, they will ſupply the want of thoſe above menti- 


oned. The caption of the information does not more neceſſari- 
ly mean the names of three counties, than it docs the names of 
three perſons. Bur if it do, there is no way by which to infer 
that the offence was committed within the juriſdiction of the 


court, but by connecting the caption with the ſentence which 


charges the offence to have been committed at the houſe of 
Fames M Gevork in the county aforcſaid, which is nonſenſe. 
We cannot hunt over the intermediate parts of the information, 
fo as to connect the above clauſe with the caption. There is 
no precedent where the want of laying a juriſdiction has been con- 
ſidered as fatal, in which an induſtrious court might not from the 
whole information have collected enough to remove the objection. 


L.ſtly, I contend that upon the merits of the caſe, the judg - 


ment is erroneous. | . N f 

The offence charged, is either bribery, or the ſale of an office. 
It cannot be the firſt, becauſe that can be committed only by a 
perſon in a judicial capacity. 3. Int. 145. 147. Extortion 


may be committed by him who acts miniſterially, but bribery | 


Cannot, | | 


I The election of a clerk, though committed by the law to the 
Judges, is a miniſſerial, and not a judicial act. The legiflature 


might authoriſe the judges to do an act of a miniſterial nature; 
but it would not e change its nature, and become a ju- 
dicial act. ÿf | PET „ 
Phe information then muſt be ſupported, as an offence in the 
ale of an office. 5 7 „ Id, | 
The act of Aſſembly againft the ſales of offices, was paſſed in 
October 1792, and this proſecution was inſtituted in May 1791, 
{9 that the appellant cannot be convicted under that act. The 
ſfatute of Edu. 6. then muſt be reſorted to; and if ſo, it is liable 
to the following objections: EE Iſt, 


E . „ — „ „ 


3 
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iſt, The appellant i is ordered to be cited to ſhew cauſe why an 
information ſhould not be filed againſt him for 5r:bery and cor- 
ruption; inſtead of which, he is charged with an offence of a 


different ſort, If it be neceſſary thar the party accuſed ſhould 


be cited at all, I contend that it is the more neceſſary, the cita- 
tion ſhould truly fate the nature of the accuſation; for other- 
wile, it would rather ſerve to entrap than to benefit him. The 
information cannot be filed without the leave of the court: but 
the leaye granted in this caſe, authoriſed an information for one 
offence, and an information for a different PAGE is filed; it 
was therefore filed without leave. 

zdly, It is determined in Salk. 411, that the fat. Edw. 6 
does not extend to the colonies. 

| Mas$HALL for the appellee. The firſt objection is, that the 
appellant does not appear to have been ſummoned, But to this, 
the record ſeems to have furniſhed a compleat anſwer. He is 
ſtated to have appeared, which mutt mean a legal e 
which it could not be unleſs he were ſummoned, 

The ſecond objection is, that it does not appear that an cle ies 
took place. It is ſtated that the appellant received the bribe, and 
voted for the clerk, which makes the offence compleat, tho! the 
election fromany cauſe whatever did not take place. Thein forma- 
tion ſtates that he accepted a corrupt promiſe, &c. and acling as 4 
Juftice of the peace did give his vote. He muſt then have been! in 
court acting in his offical capacity. | 

The third objection is, that no juriſdiction is laid. It is con- 
tended that the names of the counties mentioned in the caption, 
may as well mean mer, as counties. But three men cannot make 
a diftriet; this would be abſurd. The information charges, 
that by law, the juſtices were to meet at the houſe of James 
A Gavoct in the county of Hthe; that they did meet at 
that houſe in the ſaid county of Wythe, and that en and there 
the appellant committed the offence. It follows, that the houle 
was in the county of /F3the, and Wythe is (aid to be one of the 
counties compoling the diſtrict. The offence then muſt neceſſarily 
have been committed within the juriſdiclion of the court. Belides, 
if this be error, it is cured by the act of Feofacls. In England 
it is determined, that the jtatutes of Jeofails do not extend to cri- 
minal caſes, becaufe the firſt ſtature being confined to civil caſes, 
the judges conſtrued all thoſe which followed, in the ſame man- 
ner. It is otherwiſe with reſpect to our act of Feofazls, which 
js not confined to civil caſes: by any expreſſions which the logit- 
lature have uſed, 


Upon 
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| Toon the laſt objection I would obſerve, that whatever may 
have beer the Enelith deciſions concerning the operation of the 
ſtatute of Edw. VI. in the colonies,” the convention in this ftate, 
by au or i ance p ſſed in the year 1776, adopted all the Engliſh 
ſtatutes prior to the 4 h James I. not of a local nature. This 


is certainly not local, lines it applies to offices which are as well 
kown here as in England; and if the act of ſelling them be * | 


mi; al there, it is equally criminal here, 

CAMPBELL in 1 ply. I have conten ſed that it ſhould appear 
that the appellant was Lited. 2 Haw. P. C. 263, may be men- 
tioned againſt me. To this I anſwer, that the recognizance 
there ſpoken of, was not eflential to the defence of the accuſed; 
a notice of the intended proſecution was.-'] he ſame anſwer 
may be given to what is ſaid in the ſame book page 270; the 
oath was required for greater ſolemnity, but was not neceflary 
to the defence of the accuſed. | 
2d point: 2 
in an information. 
the juſtices were preſent, 


The information ſtates that a majority of 
but not that they held a court, and 


unleſs they did lo, the juſtices might have been preſent on other 


buſineſs, and not in their oficial capacities. 
31 poiat. The caption is no part of the indictment, 

Hawk. P. C. 165 to 169. It cannot therefore be re- 
ferred to, to ſhew the place at which the Vence was com- 
mitted, tho” it may be, for the purpoſe of ſhewing, that the court 
was holden within the extent of the commiſſion. 

4th point. If the ſtat. of Edw. VI. were adopted by the ordi- 
nance of Convention, yet that ordinance was repealed by the 
act paſſed in December 1782, which declares, that no Engliſh 
ſtatute or act of parliament ſhall have 1 force in this common- 
wealth. s 

ROANE, J.—Several objections v 
the information and proceedings in this caſe, As there is one 
which | deem ſubſtantial, it will be unneceſſary to take notice 
of the others. It is not alleged in the information that an 
eleftion was hoden, or that at that election, the vote was given. 
The proſecution, as appears by the order for a ſummons, and 
from the whole tenor of the proceedings, was for bribery in the 
election of a clerk. But is the offence properly ſet forth? 
Though I am well fatisfied that an election took place, and 
that upon ſuch election a corrupt vote was given, yet as impli- 
cations can never without danger be admitted in criminal pro- 
8 whether they be by information or indictment, : 

cannot 
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cannot judicially know the fact unleſs it be certainly alleg- 
75 He: 5 ö id \ 

It is not certainly ſtated that the other judges were ſworn, 
that an election was holden, or that the vote was given at that 
election. If the information had been ſufficiently particular in 
theſe reſpects, the validity of the election wou'd have been im- 
material. But the vote, from all that appears in this informa» 


tion, might have been a ſoliiary one by N-well, and not ſocial 


with his companions; and I hold it to be exceedingly clear, 
that wherever an elect on depends upon the votes of a particular 
body compoled of many individuals, it ſhould as plainly appear 
that an election was holden by that body, as that the individual 
accuſed. voted at it, for the ſtatute againſt the fale of offices 
wil] not in ſuch a caſe apply to an individual exerciſe of the pow- 
er of appointing. If the appellant gave a ſolitary vote, it was not an 
offence within the meaning, becauſe it could not be within the miſ- 
chief of the ſtatute, for ſuch a vote could not confer even a co- 
Jorable title to the office. Neither do I conceive that the caſe 
would in this reſpe& be different at common law, ſuppoſing that 
2 promiſe of a reward would conſtitute the offence at common 
law. I am therefore of opinion that the offence is not ſuffict- 
ently ſet out in this information, to authoriſe a judgment either 


under the ſtatute, or at the common law.. The judgment I 


think, ought to be reverſed. N 

CARRINGTON J.—I am clear that the information wants 
that preciſion neceſlary- in all criminal proſecutions, We can 
preſume nothing, and ſince it was eſſential that an election 
{hould have been holden, and the vote then given, it ought to 
have been clearly alleged, and cannot be intended. I agree 
with my brother Roane, that the information is inſufficient, and 


* * 


Lyows J.—I concur in opinion with the other judges, that 
the information has not certainty enough in deſcribing the of- 
fence. It ought to appear that the offence exiſted otherwiſe 
than in intention: and that it was actually carried into executi- 
on, which could only be, by an election having been holden, 
and the corrupt vote then given. „ 


THE PRESIDENT.— We all agree that there is not ſuff- 


cient certainty in the information in deſeribing the offence. lt 


is not ſufficiently alleged that a majority of juſtices qualified; 

frat a court was holden, that an election took place, and that 

the vote was then given. 3 
Judgment reverſed with coſts, and the information quaſhed. 
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WHITE againſt ATKINSON. 


Als was an appeal from a decree of the High Court of 
| Chancery in a ſuit inſtituted there, by V bite againſt At.. 
Einſon, for the conveyance of a tract of land, fold by Colemen, 
tne agent of Mtkinfon, to the appellant. 1 „ 
In November 1779, Coleman, the agent of the appellee, con- 

tracted with the appellant to ſell him a certain tract of land be- 
Jonging to the appellee, according to certain metes and bounds, 
for the price of ¶ 6 per acre, the quantity to be afterwards aſcer- 
tain-d by a ſurvey. Two thirds of the purchaſe money 
was to be paid in the months of May, or June follow- 
ing, when a title was to be made, and a bond was to be given 


by the appellant for the balance of the purchaſe money, payable 


in twelve months thereafter, and to carry intereſt from the date, 
The ſurvey was accordingly made in March 1780, and the 
quantity aſcertained, at which time a memorandum in writing 
was ſigned by Coleman and delivered to the appellant, expreſſive 
of the contract before mentioned, except as to the time of pay. 
ment of the two thirds of the purchaſe money which is ſtated 
in the memorandum to be when the deed ſhould be acknowledged 
by the appellee. | | „ 
he bill charges, that a tender of the money was made to 
Atkinſon in ſpecie, according to the ſcale of depreciation, but 
there is no proof of it, nor that even a demand of a deed was 
made and an offer to pay, until long after paper money had ceaſ. 
ed to circulate. | | „„ 
The defendant Coleman admits in his anſwer, that a deed was 
neither made, nor tendered by Atkinſon, but that he agreed late 
in the year 1781, that JYhiteſhould havea conveyance, if he would 
then pay the money. No deed was ever executed, nor was any 
part of the purchaſe money paid, except £ 18 paid by Vhite to 
Cra, a creditor of Aikinſan's, and for which he had credit 
with the ſaid M Craw. It alſo appears, that long after the con- 
tract was made, Mpite was willing to make pavment, if he 
could have obtained a conveyance, but the parties differing about 
the value of the money, nothing was done. bi > 
Upon a hearing of this eauſe, the High Court of Chancery 
decreed, that the defendant ſhould convey the land in queſtion 
to the plaintiff, upon his tendering, or paying to the detgndant 
ſo much money, as with / 18, was equal to the va/ue of the 
land, on the laſt day of Fune 1780, to be eſtabliſhed by a 
jury on an iſſue to be tried for that purpoſe. | „ 
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| The verdict upon this iſſue being certified, it was decreed that 
the plaintiff ſhould over and above the e. found by the jury; 

ay to the defendant the intereſt thereof, to be computed from 
the laſt day of June 1780, and the colts expended by /tkinſon, 

as well on the trial of the iſſue, as in the ſaid Court of Chancery, 
upon Mthinſon's executing a ſufficient conveyance of the land in 
queſtion to #htte and to his heirs, and delivering the ſame, or 
{if refuſed by him) depoſiting it with the clerk of Rn court. 
From this decree Hite appealed. | | 

CAMPBELL for the appellant. I acmit that he ho applies oF 
Court of Chancery forequity is bound to do equity. But the queſti- 
on is, what1s that equity which the contract in queſtion required 
the appellant to do? Th court cannot poſſeſs an arbitrary power 
of deciding what the party ſhall do ho applies for equity, but mult 
be governed by general rules and principles which bind that court, 
What then was the contract ſought to be ſpecifically executed? 
That Atkinſon ſhould convey the tract of land to H hte,” and 
ſhould receive payment at the rate of L 6 per acre, two thirds 
at the time the conveyance ſhould be made, and the reſidue in 
twelve months thereafter, for which a bond was given. Ibis 
is proved by the written paper delivered by C:leman to White. 

The argument of hardſhip drawn from a depreciation of the 
paper money, is repelled, by conſidering that it was in the 
power of Atkinſon at any time to coerce the payment of e 
thirds of the money by tendering a conveyance. 

But I aſk, could the depreciation of the money furacth A ſuf. | 
ficient reaſon for the decree given in this cauſe? Suppoſe the 
money had appreciated, and Atkinſon, who had it in his power 
to enforce payment of the money, had ſued at Jaw for the purchaſe 
money, or had applied to a court of equity for a ſpecific perfor- 
mance; could either court have protected him from the pay- 
ment of the money at its encreaſed value ? ſurely not. Ought 
not the ſame principle then to exiſt where the purchaſer ſeeks 
a ſpecific performance? The tobacco contracts made during the 
war have uniformly been enforced, and they were not leſs op- 
preſſive upon the debtors. The courtſis called upon to carry a 
contract into eſtect; inſtead of Which, 3 new one is made for 
the parties, and the purchaſer is dectecd to pay according i the 
value of the land, inſtead of the value of ths maya at * time of 
the contract. 

It appears that J/hite had the money. ready to pay for the 


175 1 he did not legally tender it, nor demand a conyey- 


ance, But 1 ende 1 was not neceſſary for him to do either 
„ | | | > 4 
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It was the duty of Atkinſon firſt to acknowledge the deed, or to 
inform M hite that he was ready to do ſo. But he did neither; 
and to permit him now to demand the money at the value ſtat. 
ed in the decree, is to ſuffer him to avail himſelf of his own 
wrong. Beſides; if the legiflature of a country - ſhalt declare 
iron, leather, or any other thing to be money, and ſhall 


ve to it a certain value, I cannot underſtand how any court 


can eſtabliſh a different ſtandard of value. 1 8 
MARSHALL for the appellee, This is a caſe where prece. 
dents cannot be expected. Men differed as much in their opi- 
nions reſpecting the value of paper money, as upon any ſubject 
Whatever. The legiſlative declaration reſpecting depreciation, 
could not regulate the various opinions of men as to the value 
which they annexed to the money at the time they were form- 
ing their contracts. 5 | | , 
© "Suppoſe in this caſe, the appellant had brought his ſuit at law 
for damages; the jury would not have been bound by the arbi- 
trary value put upon the money by the legiſlature, but would 
have given ſuch damages as they thought the party in juſtice 
entitled to. But if he prefer an application to this court for-a 
peculiar relief, which no other tribunal could afford him, he muſt 
ſubmit to the rule of this court, which requires him to do equi- 
ty, in return for the equity he ſeeks. Upon this principle it is, 
that a mortgagor coming here to redeem his eſtate which is 
forfeited at law, muſt do equity by paying other debts due to 
the mortgagee, tho' not ſecured by the mortgage. The court 
lay him under theſe terms, not becauſe the parties have agreed to 
it, but becauſe it is equity. Might not all the arguments uſed by 
Mr. Campbell in this caſe, apply with equal weight to the one juſt 
mtheriioned?; + 501 125 hg 9 e 
Ido not agree that the contract is as ſtated by Mr, Campbell. 
The bill deſcribes the agreement agreeably to the memorandum 
given to MV hite by Coleman. This is denied in the anſwer, and 
Coleman ſtates, that the money was to be paid in the June fol- 
lowing and then the conveyance was to be made. The appel- 
lant then has been the cauſe that the agreement has not been 


executed, and yet ſeeks to gain an advantage by his own wrong. 


© CAMPBELL in reply. In caſes where the ſpecific executton 

of an agreement is aſked for, the court may refuſe to interfere if the 
contract be inconſiſtent with the principles of equal juſtice & good 

| conſeience, but if it do interfere, the terms of the contract mult be 
purſued. But this decree cannot upon any principle be right, 

| he moit which the court could have required of the ap- 
pellant, was to convey according to the value of the paper 
money at the time it ought to have been paid, and not 
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the value, of the land; this would be to take from. the, appellayg 
4 god bargain which he may have. made, and which, having 
made fairly, he was entitled to eijoy. The caſę of an applica- 
tion by the mortgagdr'to redeem, 1s not appoſite. go fee 
court goes upon an implied agreement of the mhortgagor, that 
the ſubſequent loan ſnoufd be ſecured by the mortgaged proper» 
ty; for as to debts contracted prior to the mortgage, the prin- 


- ; 85 


riple does not apply. ' 7 1 5 „ 
ä „ ie 2 vs OBE 0 oY e174 v ee tec 7 
Roang, J. his is à bill praying for the ſpec c executionof 


an agreement, whereby, the agent of the appeiiee cOutrafted 


to ſell to the appellant a tract of, land, for the cor iteration in 
the bill mentioned. 'The appellant al'eges, this con ract to 
e 3 i 1990 LY Aft 97: 1.19 2 
have been malle on the 18th of March 1780, but as the memo- 
ran dum then. given, and on which he ſcems to rely, is col fitt- 
ent with the declaration of Clemau the agent, in his a wer,, 
that the contract was really ma le in the Noye nber, of D.:cem- 
ber preceeding; and as Bartes tale a witneſs in the caulc, ſtates, 
his Lott that this land was fold prior to the year 1780, I ſtall, 
confidef tHis contract as feally made iii one of the laid months 
of November or December; and as Colem n the ageht of the ap- 
pellee admits, it might have been in the month of December, 
(which admiſſion is to be taken moſt ſtrongly againſt the Rarity! 
who makes it) I ſhall ſix upon the month of December 177 as 
the time df the contract. This contiact was a general Ge 
by which the agent of the appellee, agreed to fell the land in 
queſtion to the appellant for £6 current money per,acre; wher. 
of two thirds was to be paid. in the mohths' of May or“ une fol- 
lowing, when a deed was alſo to be executed, abd gr the ba- 
lance the* appellant was to have à longer credit; The appel- 
ent did nt punctual! pay the money according ig his. under- 
taking, and althoiigh He afterwards ſhewed a illingneſs to do 
ſo, it was fefuſal by the appellee, | becauſe of its depreciation, 
The appellee alſo refuſed to give a conveyance of the land, unleſs 
the appellant would make ſuch a ſettlement and payment, as 
would be fatisfa&tory to his agent, Cilemar. Thus matters, 


# 


* 


refted until} after the abolition of paper money, When I hite. 


JVJ0VJ%V%%ͤÿ 
This cafe is not as I conceive diſtingyiſhahle from the com- 
mon one of a bill for the execution of an agreement, alter a fai- 


lure of payment on the part of the purchaſer, except ſo far ac a. 


diſtinction may ariſe from the, ſituation of this country at the, 
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tranſaction, in reſpect to its circulating medium. 


OI 


98 FALL TERM 
1 will therefore conſider this caſe iſt, as independent of that cir. 
It will not, I preſume, be denied, but that in the caſe of a ge- 
neral agreement, made in times when the currency is perma- 
nent, and unattended with any peculiar circumſtances, a court 
of equity would decree a conveyance upon payment of the prin- 
cipal money contracted for, and legal intereſt. It would make 
ſuch principal money the meaſure of that which the purchaſer 
is to pay, on one of two grounds; 1ſt, as being a fulfillment of 
the very agreement made on the part of the vendee, and con- 
ſented to by the vendor. Or 2dly, if it ſhould be proper on the 
ground of there having been a forfeiture, to conſider what is a 
juſt compenſation, it could fix upon no criterion whereby to eſti- 
mate this compenſation fo proper as the contract of the parties 
themſelves. V 5 8 
; © There is no doubt, but that if the real value of the property 
fold is to be regarded, ought to be aſcertained as at the time 
F tha contraft; and the opinion of both parties as to ſuch value 
at that time, ought to be concluſive upon both. | 


That is however the caſe of a contract in currency of a fixed 


value, and for the non-payment at the time it became due, the 
law has ſettled the equivalent, namely, 5 per centum per annum. 


But the caſe now under conſideration is that of a contract made 


in a depreciated and depreciating currency. We will therefore 


conſider how it is affected by that circumſtance. | I very readily - 


admit, «that where a party againſt whom a bill is brought for the 
ſpecific execution of an agreement, ſhews that ſuch would be 
unconſcionable, and prays that it may not be decreed but upon 
ſuch terms as are juſt, a court of equity may impoſe fuch terms 
on the vlaintiff, and if he will not ſubmit to them, may diſ- 
miſs his bill. But to decide what are, and what are not ſuch 
equitable terms as the court ought to impoſe, will depend upon 
the circumſtances of every caſe, and upon the exerciſe of a /ound 
diſcretion by the court. I ſay of a ſound diſcretion, becauſe it 
ought not to be an arbitrary one, and in particular, it ſhould 
reſpect the laws of the country, and fo far as may be, the a- 
reement of the parties themſelves. The act of 1781, —eſtabliſh- 
ing a ſcale of depreciation, and declaring that out ſtanding cur- 
rent money contracts ſhould be regulated by ſuch ſcale as at the 
date of ſuch contrats,—appears to me, in effect, to have con- 
N verted ſuch current money contracts into ſpecie contracts; for 
it declares that ſuch ſhall now be diſcharged by as much ſpecie, 
as ſhall appear, by the application of the ſcale, to " been 
! | 9 75 en 
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then (viz. at the date of ſuch contracts) the value of the current 
money. In the caſe of ſpecle contracts generally (as is above 
ſuppoſed,) upon payment of the ſum contracted for, and intereſt, 


a ſpecific execution would be decreed. But the caſe is not differ- 


ent in ſubſtance where the contract was for paper money: the 
value of that paper money, and not the numerical ſum, is what 
the vendee is bound to pay, and the vendor entitled to receive. 
If the ſcale forms a juſt rule for aſcertaining the value of paper 
money in ſpecie, by the application of it to the current money, 
contract of the parties, we can find the value in ſpecie of that 


which was contracted to be paid, not leſs truly, than if the con- 


tract had been for ſpecie itſelf.” And the ſeller can no more com- 
plain of receiving ſuch a ſum with intereſt, as being leſs than 
he contracted to receive, than he could complain of receiving. 
principal and intereſt in caſe of a ſpecie contract. The legiſla- 
ture have eſtabliſhed this ſcale as a juſt rule, whereby to ſettle. 


paper money contracts in ſpecie. It was no doubt made after 


& # 


1778. At any rate, I have no data whereby Lam juſtified ring | 
that as to the contract in queſtion, the ſcale does not mach juſt 


lols by the non-payment of the money when due, 


ougght the purchaſer to be affected by a loſs reſulting to the ſeller, | 
on account of any peculiarity in his ſituation, when ſuch ſitua. . 
tion was not made known to him, 
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ſtances of this caſe, I think that juſtice cannot otherwiſe be 


done. The real value of paper money was very little known 
to any perſon. There were few, who were not deceived by 


it. A want of punctuality never failed to produce a loſs, and 
the longer payment was delayed, the more the loſs was accu- 


mulated. The parties in this caſe certainly had depreciation in 


view, and Aikinſon,'' may have calculated upon the uſe of the 
money, if punctually paid at the time agreed upon. Beyond that 


time no calculation could have been made. As to the 
payment of the money, it ought to have preceded the 
conveyance, and it is evident that JYhþite himfelf thought ſo 
from his conduct. Yet it does not appear that he tendered the 


money, or had it to pay. It is clear that White forteited all 
his rights under the contract, at law, and then the queſtion is, 


in what ſituation does he ſtand in a Court of Equity. The 


Chancellor inſtead of diſmiſſing the plaintiff's bill, more proper- 
ly decreed a conveyance up92 the equitable terms of his making 
compenſation ; the ſtandard of which compenſation he very 


rightly conſidered to be the value of the land, as aſcertained by 
a jury. I am of opinion that the period to which the valua- 
tion ſthuld have related ought to have been that, when the 
contract was made, and nor that, when the firſt payment was 
ro be made. The difference in this cafe is not important, but 
if either party requeſts an iſſue to try the value at the date of the 
agreement, I have no objection to indulging him. As to the 
danger of a precedent like this, I think that all fuch caſes muſt 


depend upon their particular circumſtances, and that the opini- 


ou now-given will not apply but in a caſe preciſely like the 


| preſent, 


LYONS, J. -The general rule in executory contracts reſ- 
pecting perſonal things is, that if the purchaſer docs not pay 
and take away the property in convenient time, the ſeller is 
not bound, and may diſpoſe of it again. If earneſt be given, 


the vendor muſt requeſt payment of the conſideration, after 


which he is abſolved from the bargain if it be not paid, In ca- 
| fes of ſales of real property, the rule of equity is; that though 


a forfeiture take place at law by a failure on either ſide, yet if it 
be a caſe lying in compenſation, a Court of Chancery will re- 
lieve againſt it. But if that court do interfere, it muſt be in ca- 
fes perfectly fair, equal and juſt. Another rule in a court of 


equity is, that he who would receive the benefit muſt ſuſtain the 


loſs. - Here then occurs the difficulty of the cate. The legit- 
lature have eſtabliſhed a ſcale, by which to aſcertain the ſum in 


+ 
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ſpecie which ſhould be paid in diſcharge of contracts entered in- 
to at particular periods, whilſt paper money was in circulation. 
This law was very properly paſſed, for otherwiſe the value in 
each particular caſe muſt have been aſcertained by a jury, in the 
ſame manner as in actions for foreign money, This would have 
produced infinite trouble and litigation, which this law, (afford- 
ing I believe the beſt general ru/:) is wiſely. calculated to pre- 
vent. It is of more conſequence that the law ſhould be fixed and 
known, than that it ſhould always be ſtrictly juſt. The debtor 
is to pay according to the ſcale at the date of the contract, be- 
cauſe, as the payment was not punctually made, by which the 


debtor had the benefit of the money, and deprived the credirbr 


of the uſe of it, the debtor ought to bear the loſs by depreciati- 
on. This rule would have been enforced, if the creditor had 
brought his ſuit to coerce payment. This furniſhed an equita- 
ble courſe of reaſoning with the Chancellor to depart from the 
ſcale, when he was applied to for equity. On the other hand 
if the creditor refuſe the money when tendered, or if there be 
other circumſtances to warrant a departure from the. ſcale, ir 
may be made; in no other caſe, can a ſmaller ſum de allowed; 


in none more. f þ 


The ſcale is binding where the creditor ſues. But where the 


debtor applies for equity, the rules which govern courts of equi- 


ty may properly be applied to him. The cafe: of Wiſſn and 
A Rac vs Keeiing, (ante vol. 1, p. 194,) went upon the prin- 
ciple, that he who would have ſuftained the loſs ſhall have the 
benefit. So. here, if the money had been paid, a ſpecie debt 
might have been diſcharged with it, or it might have been ap- 
plied to other valuable uſes. I agree, that the time when the 
contract was made, was the proper period for fixing the valuation 
of the land, and that in this reſpect the Chancellor was wrong. 
The PRESIDEN T.—To view this cafe as a general one, 
unaffected by the particular circumſtances which attend it, the 
appellant has wholly failed in performing his part of the agree- 
ment. It does not appear that he was ready to do fo during the 
whole year. If White had brought his action at law he could 
not have ſucceeded, without avering and proving performance 
on his part, or that he was ready to perform. The agree-- 


ment therefore was entirely forfeited at law, and how does he 


ſtand in a Court of Equity? He has paid part of the purchaſe 


money, and has perhaps made improvements upon the land. 


This being a caſe where compenſation can he made, a Court 
of Chancery will relieve, but upon what terms? If the con- 
| | tract 
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tract had been 5 in Pecie, the value ſixed dy the partieh 
would have ſurniſhed the juſt meaſure of retribution, Nut even 
in caſes of ſpecie ccontra&ts27] will not, ſay "that this mea! ure 
would in all cafes he reſortad a. Suppbſe a man ſells at half price 
upon condition of punctua! payments: calculatiuig upon an abili- 
tv which he might thence derive of making N beneficial inve- 


{titure of the money. Suppof 2 it thould appearthat ha had loſt this 


advantage by want of punctuality. Abe court V think” would 


© properly depart from this rule, and might refuſe to relieve but 
upon payment of the ſull value of the lan However this 
might be, it is certain, that in a caſe of a contract made in Fa- 


per money where the ſcale ſurniſtzes no juſt rule far fixing the vas 
hre of the money, the rule above mentioned: ought 1 to be depart- 


ed fidm. No juror can ſay what were the ideas of the parties 
28 to! cht dulut of t#he. money at the time of the agreement... 3 
The act of 78. furniihes a god genòrul rule for ſcaling'! pa- 


per money contracts; perhaps the beſt which could have been 


made. But it is certainly not juſt in all caſes. What is the 
objection to the meafure of compenſation adopted by the Chah- 


cellor?:..Becauſe the appellant ha. get an 7 ane ageodus bargain, 


it ĩs ſuppoſed hard to deprive him of it. But wit ) is he denrivs 
ed of it? Why did he not perform thoſe acts . entitled him 
to retain the advantage? This: court does not d eprive him of 3 up 
he has been. himſelf the cauſs of its being loft. 


Þ agree with the other julges,: that the period + be deen for 


aſcertaining the value of the land was that, at which the con- 
tract was entered into. The difference in ſpecie is not conſi- 


derable, but if either party wiſhes an enquiry (at his own ex 


A . according to this opinion he may be gratified. 
The opinion and Gecree as entered) is as follows, vi: 


That there is no error in the principle of the ſaid decree, 
« ſo far as it ſubjects the appellant, to the payment of the ſpeeie 


<« value of the land, as a condition upon which the land is to be 
«conveyed to him; and although the value at the time of the 
contract ſhould have been enquired of, inſtead of the value at 
« the day of payment, yet as the difference i is probably trivial, 


« and not equal to the expence and trouble which would be incur- 


« red by a new trial of the iſſue for. that purpoſe; the verdict of 
« the jury ought to ſtand as the valuation, unlets either party 


c thall chooſe at his own expence to have ſuch new enquiry made 


in which caſe a new flue: ought to be made up, and tried by 
a jury, to aſcertain what was ; the ſpecie value of the 
« the time of the ee and that 129 is error in the decree 
( f 

in 


land at 
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ce j this, that the appellant is decreed at all events to pay the 
money and take a conveyance of the land, inſtead of allowing 

him the option of abandoning his claim, and loſing the mo- 
« ney he has paid. Therefore it is decreed and ordered that 
« the ſaid decree be reverſed and annulled, and that the appel- 
„ lant pay to the appellee Roger Atkinſon, as the party ſub- 
“% ftantially prevailing in this court, his coſts by him about his 
cc defence in this behalf expended: And this court proceeding 
« to make ſuch decree as the ſaid High Couft of Chancery 
« ſhould have pronounced, is of opinion, that the appellant hav= 
* ing failed to perform on his part the agreement ſought to be 
« carried into execution, had forfeited all claim to the aid of 
ce this court for that purpoſe, but having paid part of the pur- 
* chaſe nforiey; and probably made improvements on the land, 
© he ought to be relieved againſt that forfeiture upon making 
« the appellee Roger Athmſon juſt compenſation, the rule of 


ce which ought to de the value of the land at the time of the 


c contract; and althoꝰ that value uſually is, and ought to be in 
e ſuch caſes conſidered as fixed by the contract when ſpecie of 
„ fable value is the medium of payment; pet in this caſe; 
© where that medium was to be in pape: depreciated and ra- 
« pidly depreciating at the time, the contract affords no juſt rule 
e for aſcertaining the ſpecie value of the land, which was there« 
« fore properly enquired of and ſettled by the verdict of a jury; 
te and ought to ſtand as the rule of compenſation / therefore, it 
© is further decreed and ofdered, that upon the appellant's pay- 
being dr tendering to the appellee Roger Ytkniſon, within three 
« months from the time of his being ſerved with a copy of the 
« final decree in the High Court of Chancery the ſuni of one 
© hundred and twenty eight pounds, two ſhillings; with inter- 
« eff theldon at the rate of five per? cent. per annum from the 
e jaſt day of June 1780, till payment, and the coſts of this ſuit 
te the ſaid æppellee ſhall execute a good and ſufficient deed of 
« deeds for conveying to the appellant the land in the prodeedZ 
« ings mentioned in fee ſimple with a general Warranty, but 
«if the appellant ſhall fail to make fuch payment or tender, 
« within the time aforefaid; that his bill in that caſe hall ſtan 

te diſmiſſed with cofts. But if èithef party ſhall upon this de- 
ere being certified to the High Court of Chancery apply t 
&« that court and deſire 7 new enquiry to be made by a jury ag 
his expence, what was the ſpecie value of the land on the laſt 
« day of December 1779, an iſſue fhall be made up, and di 


ec ted to be tried by a jury aaa valve at that: p 


& riodz 


of 
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e rjod; which being tried and certified to the ſatisfaction of the 


ce ſaid High Court of Chancery, ſhall ſtand as the rule of com- 
« penſation inſtead of the former valuation, and with the inter- 


ee eſt thereon from the ſaid laſt day of December 1779, after 


« deducting the eighteen pounds paid, be paid or tendered to 
the appellee Roger Atiinſor, within ſuch reaſonable time as 


c ſhall then be allowed by the ſaid court to entitle him to the 


é conveyance in the above decree mentioned, or ſubject him 
ce to the conſequence therein ſtated in caſe of his default.“ 
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Io. 2 CUC 1 
N Mls was an appeal from the High Court of Chancery, in 
ga ſuit brought by the appellee againſt the appellants for 
the. conveyance of two tracts of lands. The caſe, was 
as: follows: James Crap, in the year 1741, obtained a 
warrant” from the office of lord Fairſax for ſurveying a cer- 
| Fain parcel' of land lying in the Nothern Neck. The ſuc- 
yey was made and returned in the ſame year, but no further,ſteps 
were taken towards obtaining a grant by Crap, Who. died in 
1773. His ſon, aſſigned all his right in the faid land to the ap- 
pellee, not conſidering it worth the expence of obtaining a grant. 
It appears by the depoſition of one witnels, that the plaintiff ap- 


plied at the office for the papers, (but at what time is not 


ftated,}- and that they could not be then found; but they were 
afterwards found in the year 1786, or in 1771 A grant of 
the land to Crap was. made out and regiſtered in the Proprietor's 
office; but it was never executed by lord Fairfax, In Decem- 
2 9185 the appellee applied for and obtained à grant for theſe 


ands from the Commonwealth's land office. 
In 2562, the father of the appellants obtained a warrant, from 
che Proprietor”s office, and ſurveyed 243 acres, part of the land 
guryeyed by Crap, for which. a grant was made by /ard Fairfax 
ro his ſon, Martin Picket, one of the appellants, in the year 1780. 
In 1779, the other appellant William Picket,. alſo procured a 
warrant, and ſurveyed 420 acres adjoining the above, which in- 
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clades the balance of the land claimed by the appellee, for which 


He obtained a grant from lord Fairfax in the year 1780. 

The appellee charges in his bill, that the appellants and their 
father had notice of the title of Crap, before they ſurveyed the 
land in queſtion, but this is denied by their anſwers, and n 
proof of it is made. 

It appears that lord Fairfax eſtabliſhed ſundry rifles in his of. 
ſice, reſpecting the terms on Which lands might be acquired in 
the Northern Neck. Amongſt others, the following was in- 
ſerted in one of his entry books, which was begun in the year 
1734, Viz: „ rules of the office. That the eiitriesare*not. de- 
c mandable after being made fix months, or the warrants taken 
£ out to continue longer than ſix months in force, unleſs renew- 
ed or conſented to by the Propraetor or agent.“ It is proved by 
ſundry depoſitions, that at different periods from the year 1740, to 
the yearly 1764, notices were given by er Fairfax in the public 
news- papers & elſe where, calling upon all perſons entitled to en- 
tries and ſurveys, to come forward within a limited time, and pay 
the compoſition and office fees, and receive their grants, or that 


their rights would be aner as forfeited and reveſted in the 


Proprietor. There is alſo ſtrong proof in the record ofabandonment 


ot the land in queſtion both by old Crap and his ſon after his death, 
On account of the indifferent Hay. of the land, and the expence 
of obtaining a grant. 


The HIGH COURT OF CHANCERY, being of opini- 
on, that the grant to the plaintiff of the land to which he is 
entitled ought. 10 have relation to the time of the warrant, by 


authority of which the laid land was ſurveyed, ſo as to be prior 


in effect, to the title of the defendants, both of whom had no- 
tice of chat warrant and ſurvey before the grants under which 
they claim” decreed, that the defendants ſhould convey to the 
plaintiff at his coſts, with warranty againſt themſelves and al! 
perſons claiming under them; their right and title in and to the 


land! ying within certain bounds therein deſcribed, comprehend- 
ed within the limits of Craps ſurvey, and deliver poſſeſſion to 


the plaintiff of ſo much of the ſaid land as they hold, and ac- 
count with, and pay to him the rents and profits thereof, from 


the 10th day of Auguſt 1789; 5 from which decree, an appeal 


was prayed, 


MaRs$SHALL for the 5 ente The rule of lord Fairfas* 5 
office was, that thoſe who did not within fix months perfect 


their titles to lands for which entries had been made, could not 
afterwards demand a grant unleſs the ſame was conſented 


to 
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to dy the P. oprietor. They were conſidered as having 


abandoned their right, and the eſtate reveſted in the Pro. 
prietor, who might grant the land to any other perſon. 
This rule is proved to have ſubſiſted ſo eatly as the year 1734, 
of which the people in that Diſtrict were conſtanly notified by 
advertiſemants inſerted in the gazettes, and publicly poſted up 
in the different counties. This rule being entered in the froqt 
of one of the entry books in the Proprictor's office, thoſe who 
applied there to take up unappropriated lands, muft be preſum- 
ed to have had notice of it, The exiſtence of the rule 
is further eſtabliſhed by the depoſitions of many witneſſes, and 
is further ſtrengthened by a conſideration of lord Fairfax's ſitu- 
ation. Poſſeſſed of a very extenſive territory, the value of 
which depended entirely upon its being parcelled out amongſt 
thoſe who as a retribution therefor were to pay him certain quit- 
rents, his revenue, as well as the means of ſupporting his office, de. 
pended upon the receipt of his fees, and of the ſtipulated rents, nei- 


ther of which could be demanded, until after a grant had been made, 


It would have been highly unreaſonable, that after a warrant 
had iſſued, the perſon owning it, ſhould ſuffer it to lie dormant 
for many years, without going on to acquire the legal eſtate, and 

et keeping off other applicants, I contend therefore, that C, 
by the rules of the office forfeited all right to the Jand, and that 
the Proprietor, might legally make any other appropriation of 
it. But independently of this point, I conſider that the right 
of Crap was loſt by abandonment, and rely for evidence of hls 
intention to abandon, not only upon his declarations, as proved 
In the cauſe, hut upon the unreaſonable length of time which 
_ elapſed between the iſſuing of the warrait to him, and that to 


the appellants, during which period he ſcems to have ſhewn no 


diſpoſition to obtain a grant. | 
I fhouldinfift if it were neceſſary that the appellants were pur- 
chaſers without notice; for though it is proved that they had 


heard that Crap had taken up land, yet it does not appear that 


they knew it to pe the Jand in diſpute. 


But I do not wiſh to rely upon this, becauſe I contend firſt, 


that the right of Crap was completely loſt by forfeiture, and ſe- 


condly, if not ſo loſt, yet a 'Coutt of Equity will never 
ſet up this dormant right .in favor of a man, who has been guil- 
ty of ſuch ingxcuſable neglect, and who has lain by and per- 
mitted the appellants to take up and enjoy the land, 


CAMPBELL for the appellee. I ſhall conſider the title of 


Daqwdall. © . 
Iſt, As it ſtands under the law. 
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2dly, As affected by the acts of the parties. | | 
And firſt, as it ſtands under the law. The rule laid down by 
the Chancellor is, that the grant has relation back to the warrant 

which is the inception of the tue; gives authority to the pub» 
lie ſurveyor to lay off certain lands tor a particular individual, 
and is in ſhort the firſt and beſt evidence of a title, acquired ei- 
ther with, or without conſideration, The grant is only. eui- 
gence of a pre-cxiiting right, But the objection to this com- 
mencenient of our title is, that a forfeiture had in the mean 
time incurred, and therefore, 2 relation to the warrant would 
be improper. The forfeiture was produced by a nen-compli- 
ance with the rules of the office; but what were thoſe rules? 
One witnels ſpeaks ot them as having been written in one of 
ihe entry booxs in rd Fairfax's office, requiring perſons to 
compleat their titles within ſix months. Another, ſpeaks of 
an advertiſement of the Proprzetor's in 1765, requiring all per- 
ſons having claims to grants, to come in before September 1706, 
pay the tees and compoſition, and receive their grants. Ano- 
ther witiieſs, ſpeaks of an advertiſement between the years 1740 
and 1740 to the like effect, but fixing no time within which the 
parties were required to compleat their tities. Ancther witneſs 
fays, that even if ail theſe requiſites had been complied with, 
ic was iin the election of % Fairfax to make the grant or not 
2s he pleaſed. Thus we ee, that the rules and cuſtoms of the 
office are ſo vaguely ſtated, that no reliance can be placed in 
them. But the legiſlature, by the act of 1786, ch. 3. has re- 

zulated ail thele ſurveys, and refering back to the warrants and 
ſurveys, confirms the titles. But let me afk whether {rd Fuir- 


fax, who in this reſpect is to be conſidered as a private indivi- 


dual, had any right to eſtabliſh rules of property oppreſſive in 
themſelves, and not warranted by the municipal laws of the 
country. He was at liberty to ſell upon what terms he pleal- 
ed. But having fold, he was as much ſubject to thoſe laws 
and rules which prevail in contracts between other individuals as 
any other citizen was, He could not ſet up rules of his on to 

roduce forfeitures not ſanctioned by the common or ſtatute laws 


of the land. Neither could his particular ſituation warrant it. If 


2 private individual ſhould {ell land, and ſtipulate for payment 
dy a certain day under any conditions whatever, he is as much 
Injured by a con-compliance with the contract on the part of the 
vendee as the Proprietor was. Yet if the purchaſer within a 
reaſonable time ſhould offer to pay, a court of equity would re- 
lieye againſt the legal conſequences of his breach of contract, and 
compel a conveyance. 


Second. 
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Secondly. How i is the title of Doꝛodall affected * the acts 


of the parties: 

The grants to the appellants, it is contended, deſtroys our 
Fight. But the loſs of the papers which prevented Dowaall from 
caveating the appellants, was ſuch an accident, as a court of e- 
quity ought to relieve againſt, and therefore the title of the ap- 
pellants as oppoſed to that of the appellee, will be conſidered 
as if no grant had been made. It is evident that lord Fairfax 
did not ſuppoſe he was granting to the appellants lands claimed 
by the appellee, becauſe it was his cuſtom always to recite the 
Forfeiture, where one had taken place. 
But it is faid that Crap abandoned his right. Kuppoſle he did, 
does this give a right to the appellants? He once had a title 
' which he has neither given nor ſold to them. He has in ſhort 
done nothing to diveſt himſelf, or to veſt an intereſt in any other 

perſon. If he choſe nat to occupy it, did the appellants there- 
by gain a right to it? Surely not. As to notice to the appel- 
ante conſider it to be clearly proved. 
MARSHALL in reply. It is not proved, (I SA that 
an application was made by the appellee for the papers before 
the transfer from Crap to Doiodali, and therefore, the argument 
of abandonment in Crap is not repelled. 

It is true, that the grant relates back to the warrant, in ca- 
ſes unattended by circumſtances which would render the relation 
improper ; as if the ſale be conditional, or relinquiſhed, and a 
grant is made in the mean time to another, this relation to deſ- 
troy the intermediate right could never be admitted. 0 _ 

As to the rule, it was entered in a book kept in the Proprit- 
tor office, which was open to the inſpection of all perſons ag- 
plying there to take up land. It is traced back to the year 
1734 long before the date of Crap's warrant, and theretore, 
it was not as Mr. Campbell ſuppoſes, an arbitrary rule, made 
by the Proprietor for the purpoſe of forfeiting rights acquired un- 

der prior agreements with himſelf. But aſk, was not the 
rule a reaſonable one? If dormant rights were permitted at any 
time to be revived, and to relate back to the warrant, no perſon 
could with ſafety have ventured to take up lands within that diſtgich, 
which would not only have been injurious to the Preprietor, but 
would have produced a great public miſchief. If a grant had been 
made to Crap, he would have forfeited the land by non-payment 
of the quitrents for three years. Can he then be in a better {- 


tuation by having violated his engagements; . or ought he thus 


to gain a benefit nel, and to _ an injury 2 ano- 
1 „ 
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thei by his own default? If the forfeiture were out of thequeſs 
tion, yet I would rely upon thefe conſiderations: as ſufficient to 
deprive Doiodall of the equity he aſks for, upon the ſuppoittion 
of an implied contract. It is faid, the rule appears by the evi- 
dence to be very uncertain. This is not the caſe. The rule 
itſelf, as taken literally from the book in which it was entered, 
is an exhibit in the cauſe. The advertiſemeuts of lord Fairjax 
were not intended to eſtabliſh a rule. He had a right to avail 
himſelf of the forfeiturè without giving the parties an opportu- 
nity of preventing it. Theſe advertiſements were intended as 
an indulgence to thoſe, who had not complied with the rules of 
office, by grantitig them a further time toicome in and avoid the 
conſequences of the forfeiture which: bad. incurred. But W___ did 
not alter, or do away the rule. 

The act of 1786 might be objected to, upon the ground, chat 
the legiſfature could ht grant away the property of lord Fairfax 
any more than it could that of any other individual. But it 
is unneceffary to ſtir that queſtion. It is evident, that that 
law does not mean to authoriſe the regiſter. to iſſue a patent for 
lands, which hack before been granted by the Pioprietoa. 

The PRESIDE NT. It is ſurely-uanecellary' to la- 
bour this point, as it is too plain to be argued. The act 
of 1786, is not to be "conſtrued to extend to caſes, e a2 
grant had been previouſy made by lord Hair. 

MARSFTALE. As to the forſeiture not being recited in 1 5 
grant to the appellants, I am inclined to think that this was 
never done, but where prior grants had been made and 'farfeits 
ed, as for non-payment of quitrents, not ſeating and the like; 
and it was done in thoſe caſes, becauſe, if the forfeiture were not 
recited, the former grant might prevail over the latter. But 


this was not done 1 believe where the forfeiture accrued in 


conſequence of a non compliance with the rules of offices in the 
earlier ages tawa#ds'a title, © 4 

ut if an actual forfeiture had not taken places yet 1 e 
that the conduct of Crap and of Douodal has deprived them» of 
all claim upon the equity of this court. Fhis is not a conteſt 
between lord Fairfax and Crap, but between two purchaſers 
under lord Fairfax.” How is it, that a prior mortgagee ſtand- 


ing by ane per niteing another to throw away his money upon 
tlie / ſame ſecurity, 
poſtponed? T He-rincipleof that caſe applies tothe preſent. For 
Trap,” baving notice (as is!to be preſumed) of the rule, and that 


without diſcloſing his mortgage, ſhall be 


5 others might apply for a warrant to · ſunvey the ſame land, 
. without 
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without a poſſibility. of knowing what former zppropriatiom hay 
been made of it, he takes no ſtep to perfect his title and to 
remove this difficulty out of the way of other applicants. Lord 
Fairfax conld not have compelled thoſe to receive grants who 
had obtained warrants, but tlie party might have abandoned 
the property if he pleaſed, and his refuſing to abide by the rules of 
the office, was all he could do to evince his intended dereliction. 
FLEMING, J.— When 7rd Fairfax eſtabliſhed an oFice for 
the purpoſe. of parcelling out the lands in that extenſive territo- 
ry, fome rules were neceſſary, and as he differed from other in- 
dividuals in the extent and nature of his propefty, thoſe rules 
would 8 he general. I think he had a right to eſtabliſn 
ſuch rules as he pleaſed, if they were reaſonable. The, one in 
queſtion was eſtabliſhed ſo long ago as the year 4734, long ar- 
tecedent to Cras's warrant. It was, I think, conſidering lord 
Fairfasx*s ſituation, a reaſonable regulation, and it is to be pre- 


ſumed that it was known to all perſons, who took up land within 


that diftrict of country. The revenue of the Proprietor de 
pended upon his quitrents, which not being demandable before 
a grant was made, it was proper, that the party ſhould. within 
a limited time place himſelf in ſuch a fituation,- as to render the 
contract as obligatory upon himſelf, as it was upon lord. Fair- 
fax, or that he ſhould leave the property open for ſubſequent 
appropriations. Crap, made his entry in 1741, and died in 
1773, ſo that 32 years elapſed, during which time he took no 
ſtep towards perfecting his title, If in his life-time he had ob- 
tained a grant, he would have forfeited his eftate by the non- 
payment of quitrents for three years, and it is unreaſonable that 
dy his own neglect, he ſhould better his ſituation, and ſubject 
the other party to the contract, to an inconvenience reſulting 
from that neglect. More eſpecially in this caſe, when that 
other ann: had notified his intention to avail himſelf of the for- 
feiture unleſs the indulgence then held out was accepted, and 
the terms of it complied with, within a reaſonable time. I am 
therefore of opinion, that the right of Crap was loſt by his ne- 
gle&, and that lord Fairfax might legally grant the land to the 
appellants, or to any other perſon. Rds a 5 
CARRINGTON,—]. I conſider this cafe to be ſo extremely clear, 
that it cannot be made more ſo by argument. The appellee having 
forfeited any right which he ever had to the land in queſtion, by 
the moſt unreaſonable negligence, has no ground upon which 
to eſtabliſh an equity, which can entitle him to the relief afford- 
ad him by the decree. I think the decree ought to be e 
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The PRESIDENT. — The appellants have obfzine titles 


to the land in gueſtion, prior in time to that of Dawdall, . and 
conſequently have the law in their favors Has Dowdall ſupe- 
rior equity to them, which ſhall warrant this court in depriy- 
ing them of their legal eftate? What is it he aſks? That the pol- 
terior title which he acquired by his patent ſhould relate back 


to the warrant, which was the inception of that title, fo as to 


deſtroy the intervening right of the appellants; There are 
ſuch things as relations in law, but they are legal fictions, in- 
vented for the purpoſes of juſtice, and not to work an in jury to 
innocent third perions, who in the mean time have fairly and 
legally acquired a title to the ſubject in controverſy; But if the 
doctrine were applicable to this caſe; there can be ho queſtion, 
but that Dawdell might have availed himſelf of it at law, anc 
could not require the - interfere: ice of a Court of Equity. 
his brings us to enquire into the conduct of the parties. 
Has Crap done all in his' power to entitle himſelf to a grant, or 
has he ſo conducted himſelf as to have deprived himſelf of ſuch a 
right? If he has done all that it was neceſſary for him to do; 
then, as to lord Faitfaæ, the court would conſider Dewdall as 
ſtanding in the ſame ſituation, as if a grant had actually been 
made to > Him. But fo far from it; he has done nothing which 
by the conditions under which he purchaſed he ought to have 
pertormed, and therefore he has not even actuired an equitable 
right. It is objected, that the rules of the Proprietor”s office 
were not only atvitrary and uncertain, but were locked up in 
ſecrecy; The anſwer Kren to this was compleat: they 
were made as public as they could be, an@ were reaſonable in 
themſelves: I have always been of opinion, that rd Fairfax 
was to be conſidered preciſely in the ſame fituation as any other 
citizen. That he held his lands under the grant made to him as 
other citizens did. But his ſituation in the mode of parcelling 
but his lands was very different. He was the Proprietor of an 
extenſive country, and thereiore he could not make particuiar 
agreements with the different individuals who defired to pur= 
chaſe portions of his lands. On this account he eſtabliſhed an 
oſũce, employed different officers to tranſact the buſineſs of it, 
and laid down certain general rules defining the terms upon 
which he would grant his lands; and in forming thoſe regu- 
lations, he appears to have aſſimilated them as nearly as poſſible 
to thoſe eſtabliſned in the crown office with reſpect to lands Iy- 
ing in the other parts of Virginia. How can thoſe rules be calls 


ed ſecret, which were publiſhed in the entry books in the office, 
and 
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and which were open to the inſpection of all perſons applying 
for land. It is not unreaſonable to ſay, that Crap muſt have 
knoven of the rule. He knew that the land was not to be giv- 
en; he made no ſpecial contract with lord Fairfax reſpecting 
it; and it therefore became neceſſary for him to know, upon 
what terms he did purchaſe, and in procuring this information, 
he muſt have got notice of the rule in queſtion. Beſides, he pro- 
ceeded ſome ſteps in conformity with the rule. He obtained a war- 
rant, and procured it to be ſurveyed, tho* not in time. As to the 


reaſonableneſs of the rule it 1s nothing to this court; Crap was at 


liberty to purchaſe under it, or to let it alone, if he did not 


like the terms. The parties were the proper, and the only 


judges of this. Crap having ſurveyed the land went no farther, 
He paid neither fees, nor compotition, and conſequently deprived 
lord Fairfax of ſuch a portion of his revenue. How then can 
we conſider him as ſtanding in the ſame ſituation, as if he had 


_ actually obtained a grant? It was objected, that lord Fairfas 
ſhould have made an entry to compleat the forfeiture, or ſhould 


have done ſome act tantamount to an entry. This might have 
been neceſſary if he had made a grant to the appellee, and 
the forfeiture had incurred afterwards, —as for non-payment of 
quitrents. It was not neceſſary, where the legal eſtate had ne- 
ver been out of him. But if it were, I think be did an act tan- 
tamount to an entry, by granting warrants to the two Picſets 
to ſurvey the land for themlelves. As to ihe cuſtom of reciting 


in ſubſequent grants the prior forfeiture, I ſuppofe it was ſimi- 


lar to that which prevailed in the crown office, and there, it 


was never done, but in caſes where there had been a prior 


grant, ; 5 5 
Concerning the advertiſements of lord Fairfax, I do not 


think he was in any manner obliged to give he notice for which 
they were intended. It was Crap's duty to perform the condi- 


tions which the rules of the office impoſed, by paying the com- 


poſition, and applying for his grant. This he was at leaf 
bound to do within a reaſonable time, and before the land was 
re- granted. The advertiſements held out an indulgence, which 
not having heea accepted, nor the terms of it complied with, 
diminiſhes ſtill more the claim of Dowdall to the relief of a Court 
of Equity. It is true, that the appellants did not ſtrictly com- 
ply with the rules of the office, and of courſe they were liable 
4 the legal effect of ſuch conduct, if a warrant had been grant- 
ell to another, But this was not done; lord Fairfax, exerciſ- 

ing a power which belonged to him, waved the forfeiture, and 
as à proof that he had done ſo, executed grants to them, I 
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I think the abandonment by Crap is fully proved. It is true 
that legal rights once veſted, muſt be legally diveſted; but 
equitable rights may be loſt by dereliction. 

t is unneceſſary to enquire if the Pzc#ets had notice of Crap's 
title, ſince if they had, it could not have affected them, unleſs 
Doꝛodali had been prevented by fraud from obtaining a legal ti- 
tle. „ | | 

Upon the whole, I am of opinion that the appellants have 
ſuperior equity on theic ſide, eſpecially againſt Dewdail, who 
ſeems to have come into the diſpute as a volunteer, under gn 
idea, that the act of 1786 had given him a chance, But it is 
too clear, that that act cannot apply to caſes where grants had 
been made by the Proprietor. Eh * 

THE OPINION of the COURT is, © that the appellee's 
« grant in the year 1788, ought not to have relation to the 
<« time of the warrant, by authority of which the land was ſur- 
tc veyed, dated in 1741, fo as to be prior in effect to the intervening 
« title of the appellants; becauſe relation being a legal fiction adopt- 
ed for the furtherance of juſtice, is not to be admitted in any 
caſe to produce wrong and injury to others, nor particularly 
jn this caſe, where that relation comprehends a period of 47 
years, and tends. to eſtabliſh a dormant claim in equity, ne- 
ver perfeted by Fames Crap the elder, by paying the office 
« fees and compoſition, ſo as to entitie himſelf to a grant of the 
land, but on the contrary forfeited and abandoned by him, 
« and by his heir after his death, as being not worth the pur- 
« ſuit, in conſequence of which the Proprietor might lawfully . 
„grant the lands to another, and accordingly did grant them 
« to the appellants, whoſe conduct in obtaining their ſaid grants 
* and legal preference appears to have been fair and irreproachable 
« ſo as to entitle them to more equity than the appellee, who 
became a volunteer for reviving this dormant and abandoned 


“ claim, ſome years after the date of the grants to the appel- 


“ Jants, and that the ſaid decree is erroneous.” 


- DECREE reverſed with coſts, and the 
bill diſmiſſed with the coſts of the Court 
| of Chancery, e 


JOHNSON 


£16 FALL TERM 


JONNSON, 


agg 
ir QO-N, 


118 was an appeal from the High Court of Chancery, af. 
firmimg a decree of the County Kurt of 1 ok ure, 
wherein the appelies was plaintiff. The cafe was as lows: 
Peter Peters in the year 1753, obtained "mt the Lord e 
etor of the Northern Neck, a war: ant to lurvey a tract by land 
within that Diſtrict, which by his direction 1 0 ſurveyed. for a 
certain Frederick Lora. an indented ſervant of the ſaid Pete: 3*5; 
but by the miſtake of the {aid ſurveyor, (is the bill charges „) he 
was called Finegard inſtead of Uurcd. No patent was ootained 
from the Fr pe in the life-time of Uzrid, who Wee many 
years ago, leaving a ſon Jacob, then ai infant, who was by 
his mother ſent into Pennſylvania, and there bound out an ap- 
prentice; he reſided in that ſtate always aicerwards, and ſold 
his right to Bufing on in 1770. | 
Fohnſon made an eiury with the rear: for 219 acres, part 
of this land, under the act  OFLESSs and having obtained a pa- 
tent from the Regiſter's office in 1789, brought an ejectment 
againſt Buffington, and recovered a judgment. J he ptayer of th 
bill was for an injunction, and for a conveyance, both of which 
were decreed by the County Court, from which an appeal was 
granted to the High Court of Chancery. That court being 6: 
opinion, that the equitable right of the appellee to the land in 
controverſy, derived to him from the heir at law of the perſon 
for whom the land had been ſurveyed, was preſerved by the 
acts of 1786, 1788, and 1750, and contequently was not ſubſec 
to the entry and location of the appellant which was poſterior 
to the ſurvey, affirmed the decree of the County W from 
which an appeal was prayed to this court. 
Les for the appellant, Whether in a caſe like the projet, 
a Court of Equity will interfere, and take from Fohnjon his le. 
gal title is an importaut queſtion. The decree ſeems bottomed 
upon an opi:iion, that the equitavle right of Buffington was re- 
vived and preſerved by the act of Aſſembly paſſed in 1786, Ch. 
3, and the ſubſequent act continuing the operation of that 
law. But before 1 conſider the operation of thoſe laws, I will 
premiſe ſome objections againſt the interference of the Court of 
FE HE. Pity | Chancery, 
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Chancery. In the firft place, the warrant has not been ſo com- 
piicd with as to entitle the party to claim a grant. The war- 
rant was to {urvey 300 acres of land, inſtead of which, a plat 
for 4. 459 acrcs vas returned. Though this objection would have 

been dene away, had lord Fairfax maze a grant, it is now in 
full force wheie an application is made to this court to compel 
a conveyance, The warrant was not purſued in another in- 
tance; the length 4 breadth of the track as delineated in the 
plat, do not bear that proportion to cach other, Which the war- 
rant required, Neither are the names of the chain carriers in- 
ſerted in the ſurvey. Theſe objections, when conſidered toge- 
ther with tne neglect of Jared and Buffingicn, in not per fecliug 
this dormait title, are ſufficient to deprive the appellee of the 
aid of a Court of Equity. It may allo be ferioutly queſtioned, 

Whether Finezard in whotes tame "the turvey was made, is the 
lame perſon as Lutod, and if fo, there is an outſtanding title in 
Unrd which &acgard could not tiansfer to Buffington.” | 
I come now to conſider the acts: of Aſſembly. The firſt 
which paſted upon this ſubject was in. 1785, Ch. 47. The 
4tly ſection, after reciting, that ſince the death of the 
Propri ietor Fi. the Northeri Neck, no mode had been adopted to 
enable 8 having made entries before or ſiuce his death to ob- 
tain titles for che lame, declares, „ that where any ſurveys have 
been heretofore made, or hercafter ſhall be made under en- 
© tries made in the life of the ſaid Proprietor, or under entries 

“made with the ſurveyor of any county, under the act of A. 
« ſerbly atoreſaid,* and which have been returne d to the ſaid 


„ Propriet ary, bee or ſhall hereafter be returned to the Regiſ- 


*« ter 's Office, the Reg! {ter thall mace out grants therctor, to 
« dear tcite Ft Hi the hand of the Go zvernor and the ſeal of this 
„Commonwealth, in the ſame manner as is by law directed in 
« cales of other unappropriated lands; and the ſurveyors with 
„hom ſuch entries have been made, are hereby directed and 
© empowered, to proceed to ſurvey and record: the ſame, and to 
© make return of ſuch ſurveys to the Regiſter's office, in the 
« ſame manier, and within the ſame time as is or ſhall be di- 
« rected in caſes of warrants iſlued for other unappropriated 
e lands within this Commonwealth, and thereupon grants 
6c ſhall iflue in the manner herein ethos directed.” 

This law is to be conſtrued either in a general or in a reſtrained 


| lenſe, I contend for the latter, becaulz of the inconvenience which 


would 


— 


* Otter 1782, C. 33. 
- SOR AS LIE . 3 
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would ariſe, ifi: were conſidered as intended to ſet up obſolete claims 


not carried into grant, and which were forfeited by the rules of 


the ?:aprietor's Dice; but more eſpecially, in eaſes, where 
fuch claims would by relation, deſtroy pofterior grants. The 
in convenience, which the preamble of that law ſtates, is, that 
by the death of lord Far fax, many perſons who had made fur. 
yeys upon warrants iſjurd from the Proprietor” s ofice, could 
not obtain grants. The intention of the gina ure WAS to pro- 
Vi ſe a reme dy „ nat for thoſe who had forfeited their titles by a 
non-compliance with the rules of the office, but for thoſe, who 
by the death of lord Fairfax, had been preveiited from obtain. 
ing grants, upon entries made with 5 . under the 
act of 1782, Ch. 23, $3, which enacts, © that all entries made 
with the {urveyors of the counties within the Northern Neck, 
and returned to the office, formerly kept by the ſaid T homas 
« Lord Fairfav, thall be held, deemed and taken as good and 
J valid 4 dae heretofore made under the direction of 
sche faid Thomas Lord Fairfax, until ſome mode ſhall be taken 
„ np and adopted by the General Aſtembly concerning the ter: 
e ricory of the Northern Neck.“ The act of 2780, Ch. 3, 
elates entirely to ſurveys thereafter to be returned. The 
words of the law are, „ that the owners of entries for 
lands within the Diſtrict of the Northern Neck regularly 
“ made before the 17:h day of OSober in the year of our wy 
« 1785, mall proceed to ſurvey the lame, which ſurveys, 
ce gether with thoſe already made upon like entries, ſhall 85 © 
« turned into the regiſter's office, on or before the 1 day of 
& October 1788, and on failure, ſuch entries are hereby de- 
c clarcd void, aud the lands liable to be located in the fame 


© manner, as other unappropriated lands within the faid Dil 


trick.“ 
If the legiſlature intended to give validity to claims which 
190 been forieited and entirely 1g ſo as to do away poſterior 
ights gk and legally acquired, 
We validity of ſuch a law, But the legiſlature is not to be pre- 
ſumed to have intended an act fo fraught with iniquity, and 
therefore, to avoid ſuch a concluſion, the court will give to 
the law the limited conftrution for which I contend, | 
WirLiams for the appellee.—Whatever expoſition the 
e2urt may incline to give to the different acts of Aſſembly, yet 
I] contend that Fohnſon can derive no right under them. The 
queſtion is betwe2i bee, whole title is acquired under the le- 
giſlature of Y irginig, 2: nd Buffington Claiming under the Though 
: | Z use 
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Though lord Fairfaxe«ſhould be admitted to have poſſeſſed a 
right of availing himſelf of the ſuppoſed forfeiture occaſioned by 
Buffington's not complying with the rules of the office, yet as 
he never did any act evincing ſuch an intention, (as by making 
a grant to ſome other perſon,) the argument reſpecting the 
forfeiture cannot avail the appellant. The legiſlature could not 
by any law diſpoſe of the rights of lerd Fairfax, any more than 
they could diſpoſe of the rights of other individuals, and conſe- 
quently, Johnson, not claiming under rd Fon fax, cannot let 
up a title to deſtroy one derived under him, and ſtill ſubſiſting. 
Again, admitting a right in the legiſlature to diſpoſe of the pro- 
perty of rd Fairfax, the act of 1782, which is the ſource, 
from which the inceptive right of Johnſen flows, does not war- 
rant the title which he now ſets up. That act, provides a 
mode by which a right to the wnapprepriated lands in the Nor- 
thern Neck might be acquired. But the land in queſtion had 
been previoufly appropriated by hd Fairfax, who, had a right 
to wave the forfeiture if he pleaſed, Indeed I do not think he 
could have availed himfelf of it, ſince Unread was an infant at 
the death of his father, and always afterwards reſided out of this 
ſtate, 

I admit that where the equity is equal, and one of the parties 
has alſo the law in his favor, he ſhall prevail. But if the legal 
title has been obtained by fraud, or, as in this caſe, by taking an 
advantage of one labouring under a legal diſability, he will not 
have the benefit of this advantage. „ 

As to the identity of Un, od, ] conſider it to be fully eſtahliſh- 
ed by the evidence. The objection to the variance between 
the warrant and the ſurvey could only be a queſtion between 
lord Fairfax and Unred, not between the appellant, who claims 


under the chmmontbealih, and the appellee claiming under lord 


Far fax. ; | 

The conſtruction given to the act of 1785 by Mr. Lee, ſeems 
to me to be a very unreaſonable one. For if the legiſſature con- 
ſidered entries not ſurveyed as worthy of being ſaved from forfei- 
ture, a fortiori, they would fave titles ſtill nearer a ſtate of per- 
fection, namely, entries then actually ſurveyed. 

LEE in reply. If it be true, that the appellant could derive 
no title under the legiſlature of Virginia, the application to a 
Court of Equity was unneceſſary, ſince he might have effectu- 
ally defended himſelf at law; and therefore the court ſhould have 


dimifſed the bill. 
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The poſſeſſion of n is by no eans 2 contintiation of 
Unrod's poſſeſſion. He was an unauthoriſed occupant of the 


land, and being there he purchaſed up this obſolete claim of 


probs, in order to bolſter up a right founded mere * in poſ- 


ſeſſion. 


FLEMING, J.—Afer nals the caſe, proceeded; the ſirſt 


objection made by the counſel for the appellant, was, that the 
ſurvey did not purſue the warrant. But I think there is no 
weight in this, as the variance is only in the quantity. If the 
land had been impe rech deſcribed, it might have been fatal. 
The ſecond objection was, that the act of 1785 only reſped- 
ed caſes where ſurveys had not been made. I am clearly of 
opinion, that this act, notwithſtanding the title of it, relates as 
well to entries 23 furvoy3, and comprehends the preſent caſs; 


Unred (who I am fatisfied is the fame perſon as Feng ard) maſt 


certainly forfeited his right to a grant, if lord Fair/ax had evincs 


ed an intention of availing himſelf of it, but not having done 
ſo, the land is-to be conſiclered as appropriated, and therefore, 


could not be regranted by the mama ave under the act 


of 1785. 


CARRINGTON; J. have no doubt 5 that Unrod a” 


Vinegard are the ſame perſons, nor do I conſider the variances 
between the warrant and furvey, as to the quantity, as being 

of any conſequence. The title of Unr:4 was py to that of 
Tobnjon, and ſince it was not defeated by any act of lord Fai-- 


fax in taking advantage of the forfeiture, the land could not be 
conſidered as wnappropriated, and as ſuch ſubject to be 


ranted under the act of 708. 
71 HE FRESIDENT. iy feel no dificulty coor the vari- 
ance in the name of Unred, nor in the quantity of land. Ac 
cording to the deciſion in the caſe of Picket and Dowdall,” it 


follows, that the right of Unrnd was liable to forfeiture by the 
failure to apply for a grant within the time limited by the rules 
of the office, and by the non-payment of the compoſition and of- 


fice fees. But as lord Fairfax did no act manifeſting an inten- 
tion to avail himſelf of the forfeiture, the title of Unred reſted 
upon his furvey until 1786, and was confirmed by that act, 
which limited no time for the payment of the compoſition and 
fees. The act of 1786 relates, iſt, to entries; 2dly, to ſur- 
0 42 not returned; and 34ly, to ſurveys returned, and ungrant- 

The act of 1788, Ch. 20, continues that of 1786, as to 
65 and ſurveys, and compi chends the three branches of the 


latter law. — | 
Mr. 
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Mr. LEE contended that the conſtruction of the act of 1786 
might be either extende or narrowed, and ſuppoſed that tne 
latter was moſt conſiſtent with the juſt ice of the caſe, and the in- 
tention of the legiſlature. My opinion is directly other wiſe; and 
in this particular caſe, J ſhould feel very little diſpoſed to nars 
row the conſtructiop, when J conſider that Unr:d was an infant 
for many years after the death of his anceſtor, and that he reſided 
during that tim? and aſterwards, out of this ſtate. It is im- 
material to decide whether the commonweaith did; or did not ſuc- 
ceed to the rights of the Proprietor, in caſes of un granted lands, 
If the did, yer no advantage has been taken of the forfeiture by 


her, If ſhe did not ſucceed to them; ther; the land was I-gally 


appropriated by lord Fairfaxy and conſequently could not under 
the act of 1785 be granted to any other perſon; 
. Decree affirmed: | 


— 
. 


e U R R FT, 
24 gaintt 
BURN 8. 
tis was an appeal from the High Court of Chancety. 
The caſe was as follows: In the year 1756, Burns ob- 


tained a warrant from the Proprietor of the Northern Neck, 
and in 1757, aftet the expiration of fix months from the vate of 


the warrant, he had a ſurvey made ſor 214. acres, (part of which 


is the land in controverly) which was returned to the Pro- 
prietir's cfice; _ | : 

In the year 1568, by the dition of lord Fairfaz, olle of his 
ſurveyor's furveyed 140 acres, (part of Zurns's 214 acfes,) for 


Curry, WHO was at that time an infant, In September 1770, 4 
grant iſſued to Carry; and in the month of May preceeding, 


Burns offered to pay the compoſition money to 5ryant Martin 
the agent of the Proprietar; and demanded a grantz but Martin 
tefuſed to receive the money, ſaying that Burns was too late. 
Burns obtained a patent in 1788 from the Governor of the Com- 
monwealth, and being in potiefſion, Curry brought an ejectment 
and recovered a judgment at law. Burns filed his bill in equi- 
ty in the County Court of Berkeley; praying for an injunction, 
ind for a conveyance of Curry's legal ticles The County 
1 | | Court 
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Court decreed a perpetual injunction 2nd a conveyance, which 
was affirmed by = High Court of Chancery upon an ap- 


peal. 
Lr E for the appellant. Burns having failed to 1 with 


he. rules of the Preprieter's ofice by not executing his warrant 


thin the limited time, forfeited all the right to which the 


So entitled him, and the Prop» 7etor, having taken advan- 


tage of the forfeiture by granting the fame land to Curry, the 
ticle of the latter.is good againſt all the world. The offer to pay 
the Comps! ſition money in 1770, could not excuſe the forſciture 
which had taken place many years before, ſince ird Fairfax 
had in 1796, authorized a ſurvey for Curry, which was made in 
that year, and in the grant executed to him, the ſurve sy of Bum, 
and the f forkeiture in curred by him are recited. The Chancel- 
lor in this caſe; às in that of Fohnſon and Buſfiugton, has ſup- 
pofed that the act of 1780, relates back to the warrant, and re- 


vives all thoſe obſolete claims, which had not been carried into 


a grant, ſo as to defeat poſterior rights. The patent to Burns 

was obtained from the Regiſter's office in the year 1788, to that 

the conſtruction of the act of 1788 is not a point in this cauſe, * 
W1LL1Aa%s for the appll 


If ard Fairfax from his pecu- 
Har feation, was entitled _ no excluſive privileges or prero- 
gatives, (which it muſt be admitted he was not,) he was equally 


=> 


bound with other individuals by thoſe general rules and princi- 


ples of law which prevail in cafes of contracts for the ſale of 


property. 
dition that payment be made by ſuch a day; tho” the purchaſer 


ſhould not on that day pay the money, yet if in a reaſonable 


time afcerwards he is ready to Complys he may upon application 
ſoa Court of Equity compel the ſeller to make him a conveyance, 


In this caſe, ard Faurfas agreed to {ell the land in queſtion to 
| Burns 


SG * FIT af n 


Re 5 . Ts 3 2 
SEC. 1. Where:s the Jaw authorizing the Regiſter of the land 
« office to recive into his office plats and certificates of ſurveys that have 
beet or ſeall made, will expire on the laſt day of December one thou- 
& fand ſe den hundred and eighty eight, and it is repreſented to this Gener- 


If one man agree to fell land to another, upon con- 


«© £1] Afembly that many perions "through unavoidable accidents have 


5 een pr evented from returning their plats and certificates aforeſaid; to 
© the Regiſter of the land office, whereby their lands may be forfeitcd : 
. for remedy whereof, Be it enacted by the General All:mbly, that the 
further time of two years, after the paſſing of this act, ſhall be allowed 
«© for returning the ſame, within which time the Regiſter of the land of- 
9 * fice, or his deputy, ſhall receive all plats and certificatesof ſurvey, 
t althoug not returned within the time heretofore limited bylaw ; and 
60 4e and ſuch lands ſhall act be confidered as for feiled, or liable to o lorbii 

«« ture, on that account, 
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Burns, and received the office fees which conſtituted part of the 


purchaſe money. His objection to perfecting the contract be- 


cauſe certain rules were not complied with, ought not to avail 
haun, any more than a breach of a ond fale in the caic 
ſtated, could avail the ſeller. It is objected, that the larvey 
was not returned within the ſix months limited by the rules of 
the office, Let it be remembered that the ſurveyors in the 
Niithern Neck were appointed by lord Fairfax himſelf, and con- 
ſegdentiy that in this part of the buſineſs they were his agents 
and repreſentatives. If the ſurvey Was not mace and returned 
in time, it was not the fault of the individual, but of à ſervant 
of tne Proprietor. Lord Fairfax, alter he had received a part 
oi tne purchale money, might have prevented any perſon he 


pleated from obtaining a grant, by directions given to his ſur- 
veyors to delay making the ſurveys, or by iſſuing fo many war 


rants, that ey could not be ſurveyed and returned in time, 
The returning of the ſurvey was no part of the contract, but 
was merely directory to the officer. 

But what are thoſe rules of ofice which are faid to be violat- 
el? They do not appear in this record, fo as for the court to 
take notice of them. 

In this caſe Curiy appears to be a mere volunteer, and to have 


obtained the land from /ord Fairfax as a gift, Of courſe he is 


in no better ſituation than 4% Fairfax would have been. If 
then the Proprietar ought not to have taken advantage of the 
forfeiture, (if any ſuch exiſted,) ſo as to grant the Jand again to 
Curry, the act of 1786 revives and preſerves the right of the 
appeliee. 

THE PRESIDENT. - In Picket and Doꝛudall, the court 
determined, that the act of 1760 did not apply to caſes here 
there had been 2 grant from the Proprietor. 

Lee in reply. Curry is ſaid to be a volunteer, but there 
is 10 „ in the record to ſupport the aſſertion. The grant 
to him, is the ſame in form, with all the other grants of the 
Proprietor; it reſerves the uſual quitrents, and contains the ſame 
conditions. . So that this caſe, is not on that account to be dit- 
tinguiſhed from the caſe of Picket and Doudall. 

Rox E, J.— The circumſtances of this caſe are leſs ſtrong 

againſt the relief which is aſked for, than they were in the caſe 

of Picket and Dowaall. For iſt, The forbearance of Burns in 

coming forward to compleat his title has not been of ſo long a 

duration as in that caſe, 2dly, There is no evidence of an a- 

bandonment on the part of 325 us of his right! to the 8 16805 
A FE - 
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There is no proof here, farther than what is contained in the 0 
grant to Curry, that any advertiſement had been publiſhed by 11 
ard Fqirfas between the time of Burns's ſurvey, and that made 4 
jor Curry, requiring all thoſe who had ſyrveys, to come tor. . 
ward, and compleat their title. This is recite in the graut, 45 

5 157 


and the failure of Burns to comply with the terins of that adver. 


tiſement, is ſtated as the cauſe of the farteizure, 4 hly, It does i 
not appear that at the time Burns required a grant of the land, $a 
anc offered to pay the compoſition and other fees of office, a 
(nich time | fx to be in or about May 1750), Curry had paid us 
hi compoſition money, if indee! airy was ever paidby him. Ihe th 
grant to Carry was not executed uti! the 19h of Sept. f llowing. Ji} 
Isa this view of the caſe therefore, Burns may be conſtdered as a 
having ſtood upon better ground on account of his priority of 1 
ſurvev, than Curry did, unlef by his own neglect he has loft VE 
his right % demand the legal title. It avp-ars by a memoxran- en 
dum of Richard Rigg, that he ſurveyed Curry's land by virtue of * 
lard Fairfasx's injlr udtigns, there being s 1 prelume no Warrant 110 
ton that hurpoſe. = : | > SE £4 
This ſurvey was made the 20th of Auguſt 1763, and mut 
be conſidered as the commencement of Curry's claim, Between 17 
this period, and the time of the return of Br ns's ſurvey, {which at 
tho nat ſtated, may be preſumed to have been ſhortly after the of 
ſurvey was made, viz: in Sept. 1757, there had been a lapſe of Pe! 
near 11 years, during which time, Burg had whol.y neglected gr 
to come forward and compleat his title. The queſtion then is, | 
whether after this delay, and the conſequent Joſs of quitrents ta arm 
the Prop ietor, he had not a right to conſider the claim of Furns dk, 
as forf-ited, and to grant the land to another? I will not un- un 
dertake to ſay what ought to be conſidered as a reaſonable time, the 
to indulge the owner of a ſurvey, in completing his title; per- Qt 
haps every cafe ought to ſtand upon jts own particular circum- 
ſtances: but a delay of eleven years, unaccompgnied with any ve 
exculpatary circumſtances on the part of the grantee, is ger: L. 
tainly an unxeaſqnable time. oy the 
If a grant had been made to Burns, he would have forſeit- It 
ed his land by the non payment of quitrents for the ſpace of £0? 
three years; by this delay, he avoids the payment of them alto- tha 
gether. It was in alLcaſes important to the Proprietor that thi 
prants ſhould be taken out within a reaſonable time: It is pre- do 
ſumable, that it was underſtood by applicants that this ſhould ©. do 
be the caſe; and certainly, the ſpirit of equity does not dictate, tir 


that a party, by not performing his contract, ſhall be in a much 


beiter 


petter ſituation, 2nd the other contraGing party conſequently 
in a worſe, than if the contact had been duly performed as un- 
gderttoud by both parties. I put it upon the ground or an im- 
p.icd contract berwean the P: pprector and the individual apply- 
ing for his lands, that the legal feces fhoujd not only be paid, but 
that a title ſhould be (btajned within a reaſonable time. On 
the authority of the caſe of Pictet and Dou dall, the ſurvey ſor 
Carry is to be conſrdered as an dne on the part of the Propri- 
eter to take advantage of the forfriture. This (xtinguiſhed the 
intercit of Burns, and of Courie ihe grant to Curry purluant 
thereto cannot be impęached. The court however, will judge 
in every caſe, wheiher a forfeiture had taken place, and if not, 
the entry and ſubſequent proceedings would be deemed invalid. 
The act of 1785 not having declared intermediate grants to be 
voi, they muſt ſtand, unleis they ſnould be adjudged to be ſo 
on account of the particular circumſtances attending them, 
and as there are none ſuch in the grant to Curry, | ama of cpi 
„in, that the decree ſhould be reverted, and the bill diſmift- 
ed. | Ee 
FiZMING, J. The warrant iſſued to Burng, bears date in 
1759 and is iurveyed in 1757, but not returned until 1770, 
at which time, and not betore, he tendered the compoltiion, 


and demanded his grant. But a ſurvey had in the mean time, 
been made for (z:y, who in September 1770, obtained a 


"rant. | 
; This caſe, tho? it differs in ſome points from that of Piclet 
and Zcudell, is fully within the influence of the principles there 
Lid down. Burns has certainly forfeited his right by an 
unreaſonable delay in obtaining his grant, and Curry, having in 


the meay time obtained a lege! title to the land, ought to re- 
tim wn, : 


THE PRESIDENT. The principles which decided!y go- 
veri this caſe, were lo fully declared in that of Picket and 
Dowdall, that it will be unneceſſary to repeat them. It is true, 
the two cales differ in ſome points, and that difference ſo far as 
it extends, is in favor of Burns. The laches of Burns in not 
compleating his title,p is in point of time much Jels inexcuſable 


than that of Crap. So too the tender of the compoſition, differs 


this caſe ſomewhat from that. Yet theſe points of difference, 
do not effentially affect the application of the principles laid 


| down in that caile. What may be conſidered as 2 reaſonable 
time for the owner of a ſurvey to compleat his title, I will not 


pretend 
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pretend to ſay; But J accord in opinion with the other judges, 
that ejeven years unaccompanied with circumftances is too 


ons: - 
| Both deerees reverſ:d, je the bill diſmiſſed. 


WRO F, 


2 gain 
H A R NIS. 


55 er was an appeal 1 a 1 of the Diſtrict Court 


of Northumberland, reverſing an order of the County 
Court, giving leave to the. appellant to build a mill. The land 
on bath {iles of the ſtream is Kate to belong to him, but no- 
thing is ſaid reſpecting the Bed of the run. Phe Dang Court 
reverſed the order becauſe the writ of ad guod damnum was ex% 
cuted by the d-puty, initead of the Z{:gh Sheri. 
WASHINGTON for the appellant, ft is wonderful that this 
op non reſpecting the incapacity of a Deputy Sheriff to execute 


a writ of ad quod damnum, has fo generally prevailed in this 


country. I: js founded on a miſtaken notion, that the Sheriſt, 
in executing ſuch a writ, acts judicialy and not miniſterial. 
It wou!: puzzle any nerſon think, to ſtate a caſe, in which 
the Sheriffs in this country act judicially. In England, they are 
to ſome purpoſes judgus in every ſenſe of the word, and whilft 
acting in that capacicy they cannot delegate their authority; but in 
all other caſes, the rule is, that they may act by deputy unleſs 


ſoecially commanded to go in perſon. 4 his is laid down in 4 


Nep. G5. where a ſimilar objectioa was made to a deputy's cx- 
ecuting a writ of Elgit; or it was not ſuſtained. In every 
inftance where it has been deter nined that the High Sheriff 
muſt execute a writ in perſon, he is either required by {tatu'e 
to do fo, as in an enquiry of waſte, partition, accedas ad curi- 
am, Redifſetn Sc; or elſe he executes 1, in a judicial capacity, 
as in caſes of admeaſurement of dawer and paſture which are 277 
contiel vrrits, and not returnable; conſequently, the deciſion of 
the Sheriff is judicial and final, unleſs the caſe be removed by 
Pone before the Court of common Pleas. F. N. B. 145. 


Clay's caſe 1 Go. El. 10. Dalt. Sh. 24. So in a writ & 


nat ivo babend?, if it go to the therif? to keld ' plea of the mae 
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he is judge and officer, and muſt therefore execute it in perſon; 
Otherwite it is, if directed to him, returnable into the King's 
Bench, tor there he acts miniſterially, 4 Bac. 441. In the 
caſe before the court, the writ is directed to the ſheriff generate 
ly. He is to ſummon and impanel a jury and to charge them, and 
atcerwards to return their inquiſition to the const, to be there de- 
cided upon. All his acts are of a miniſteral nature. Re ex- 
erciſes no judicial ſunction whatever in this caſe, more than he 
does in cxccuting a writ of Elegit. By our law, (fee Rev. 
Laws p 129) all wiits and other proceſs wha:ſcever are to be 
executed by the Sherrff, or by his Deputies; lo this is 
certainly a 2 i, and within the general expreſſions of the law. 
CAMPBELL on the {awe {ices Wherever the legiſlature has 


thought proper to except particular caics out of the general law: 


ee deputy Sheriffs to act, a particular proviſion has 
been made for the purpoſe. Two caſes. are at preſent recols 
lected, The one b where an execution iſſues againſt the pro- 
perty of a former Siferiff; and the ether, where lands are direct- 
cd to be fold for the payment of taxes. In both inſtaixes the 
law requires the Figh Speriſſ to attend, and by doing fo it diſ- 
tinguiſhes between the High Sheriff in excluſion of the Deputy, 
and the She i, which means as well the Deputy as the principal, 

WARDEN for the appellee. There are two errors in the or- 
der of the County Court (which have not been noticed) ſuffici- 
ent I think to ſuftain the reverſal of it in the Diftrict Court. 
11t, The application to the County Court for leave to build the 


mill, does not ſtate that the bed of the ſlream belonged to the ap- 


Jant. The words of the law are, that “when any perſon own=- 
ing lands on one fide of any water courſe, the bed whereof be- 
« Jangeth to himſelf or to the commonwealth, and deſiring to build 
« a water grift mill on ſuch lands, and to erect a dam acroſs 


« the ſame for working the faid mill, ſhall not himſelf have the 


« fee ſimple property in the lands on the oppolite ſide there- 
« of, againſt which he would abut his dam, he ſhall make appli- 
« cation for a writ of ad quod damnum Kc. (ſee Rev. laws p 206.) 
Now, altho' the appellant in this caſe owned land on beth 
les of the ſtream, and therefore he is not literally within this 
clauſe of the law, yet the 4th ſection requires the ſame for mal- 
ities where the perſon applying, owns the land on both ſides, 
as if he were ſeeking to condemn an acre of ground on one hide, 
as mentioned in the firſt ſection. | 


2d, The jury in their inquiſition, fay, “ they have viewed 
the lands above and below, and are of opinion, that no perſon 


will 
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will be injured by the overflow of the water, the ſaid IP, ie wits 


ing the lands on hoth fides of the run above and belov-, his land 
abr, running farther than the water will probably dow to. 
Naw the jury have ſaid nothing about the lands below, which 


447 oh be injured, as well hy the breaking of the dam, as the 


lands above could be by the overflow of the water. 

As to the principal chteſtion; 1 have more doubts f̃eſpect ng 
* 
it, The alininiſtering of an o#th ſeems to be a judicial act, or 
at all events one; which from its nature cannot be de! epated; 
The {herifFis to perform this ſolemn act; and it w112]d teem as 


if it were intende1 to be confiled to the High Sherif” who is 
always a juſtice of the peace, and from his mode of appointment 


hol\s a more reſpectable ſtation than deputies of his own cnool- 


ing. | 
"The court ſtopped Mr. Campbell, who Was about ts re p © 


faying it was unneceffary. 


CARRINGTON, |,—There is no weight I think in the two 
objections ſtarted by the appellee's counſel. Where the perfon 


a) plythg dens the land on both fides of the ffream, the pr reſump- 


tion is, that the bed of it belongs to him, and therefore it is 
naneceflaty for him to ſet it forth in his application to the court; 
But if he own the land on one fide only, and ſeełs to condemn 
an acre on the other fie for an abuttmient,; no ſuch prefumption 
exiſts, and therefore it is neceflary to ſtate to the court, that 


the property in the bed of the run is in the mente as. 


in the party applying, The 4th ſection of the la refers to the 
proceedings ſubſequent to the ordering. of the writ; The words 


are, * in like manner if the perſon propoſing to build ſuch mi! 


and dam ſhall have the fee ſimple proverty in the lands on both ſides 


of the ſtream, yet application fhall be made to the court of the 


county wherein the mill houſe will ſtand, for a like writ which 
(hall be ir eFted, executed and and retur ned as preſcribed in the 


former caſe.“ 


The ſecond ion is, that the jury have faid nothing as to 


the injury which the lands below the ie might ſu in. They 


have gone as far as they could, It was impoſhble for them to 
value the damage which the owners of land below the mil! 
might fuſtain by the breaking of the dam; it was an accident 


which perhaps might never happen. "Fhey have therefore ve- 


ry properly left it to be decided upon by another tribunal when- 


ever the caſe ſhould occur, 
I come next to conſider the point upon which che Diſtrict 


Court reverſed the judgment. . 
The 
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The rule is laid down in 4 Bac. Ab. 440, 441, and the caſes 
there cited, that the Deputy Sheriff may execute proceſs in all 
caſes where the High Sheriff is not fpecially required ts go in 

perſon, or where the thing to be done is not of ſuch a nature as to 
ainount to a judicial az, Thus in an enquiry of ue, par titi- 
vn Kc. the writs command the Sheriff to go in perſon, and con- 
conſequently being commiſſions ſpecially directed to himſelf, 
they cannot be executed by deputy. In two other caſes whi ch 
are mentioned viz. a writ of admeaſurement of djwer, and a writ 
de nativo habends, the High Sheriff muſt act in perſon, becauſe 
thoſe writs being vicentiel and not returnable, he decides final- 
ly and in the capacity of a judge. 

But in this caſe; every act of the ſheriff is purely min; e 
The inquiſition is the finding of the jury, not the judgment of 
the ſheriff. It is returned to the court from whence the ywris 
emanated, and it is there finally decided upon. 

By the laws of this ſtate, a general power is given to deputy 


ſueriffs to execute all writs and procels whatſoever, leaving it. 


for particular acts to make exceptions from this general law 
when neceſſary, Conſequently, we find that the legiſlature 
has thought proper to require the perſonal attendance of the 
High She iff, in cafes of executions againſt a former Sheriff; 
Rev. laws p 145. 

Upon the whole, I am bf opinion that the N of the 
Dittriet Court ought to be reverſed, and the order of the County 
Court affirme J. 

Lyoxs, J.— The general rule i ts; that whatever the ſheriff 
may ds perlonally, he may do by deputy. But from this there 
are exceptions. If the act be of a judicial nature, he cannot des 
jegate it to another, The caſe of a writ of admeaſurement of 
dwer is an inſtance of this. 80 if the High Sheriff be required 
to act in perſan, he muſt do ſo. 

By our Jaw, the ſheriff is authoriſed generally to act by de- 
puty unleſs in caſes expreſsly excepted. The inconvenience 
might be yety great, if the High Sheriff in caſes of this ſort 


were required to attend in perſon: as if two writs of ad gued 


damnum were to be executed on the ſame day. 

This writ. is directed to the Sheriff, which means as well the 
Deputy as the High Sheriff. It is a writ; and all writs ma 
de executed by a Deputy Sheriff, It is not a judicial act; 
is not a caſe excepted from the general authority given to De- 
puty Sheriff's, and therefore I can ſee no reaſon why he may 
not N take the e Gl It may not be i 3 alſo 

to 
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to remark, that the general practice of the country has favored 
this opinion. There is no weight in the other two ohjections 
ſtated at the bar. I am therefore of opinion that the juuginent 
of the Diſtrict Court is erroneous. 
THE PRESIDENT. The rule in England is, that where 
proceſs is directed to the heriff generally, and not by name, if 
the High Sheriff be not required by the command of the writ, 
or by {ome ſtatute to go in perſon, he may act by deputy. The 
caſe of an Elegit is not diſtinguiſhable from the preſent, and 
tho? another reaſon ſeems to be given in Fulwood's caſe, 4 Rep, 


65, why the deputy may act, yet a more ſatisſactory one is fur- - 


niſhed by the rule above mentioned; namely, that the ſtatute 
does not require the High Sheriff to go in perſon. 

Our Jaw upon this ſubject appears to be formed upon this 
rule. All proceſs without e: cception 15 directed by the general 
law to be executed by the High Sheriff, or by his deputies, 
leaving particular caſes in which it might be proper for the 
High Sheriff to act, for future laws to provide for. According- 
ly, the legiſlature have thought proper in two caſes which are 
recollected, to require the High Sheriff to act in perſon. As to 
the charging of the jury, thoſe who make the objection ought 
to ſhew, that the High Sheriff can ev officio adminiſter an oath, 
without a poſitive law to authorize it. 

It was the common practice for the deputies to execute writs 
of ad quod damnum to dock intails, tho? I do not know that in 
any in{tance it was queſtioned, 

Judgment of the Diſtrict Court reverſed and the orger of the 
County Court affirmed. 


GORDON, 


againſt 
FRAZIER & COSBIE, 


HE caſe was. The appellees broucht an ien of debt 

againſt the appellant in the Diſtrict Court of Narthum- 
Je land, upon a penal bill for the payment of 73. ooolbs of ſound 
merc hantable tobacco, inſpected in the year 1780, at Falmouth, 


Fre Og: or Port Royal, A memorandum was endorſed 
on 


pw ww A „ mm 


red 


ons 


nent 


here 
' nt 
„tit, 
he 
and 


Rep. 


fur- - 


tute 


this 
jeral 
ties, 


the 


, Ts. 
my | 


are 
\S £0 
ught 
ath, 


T1119 
t in 


fthe 


ly by a jury. 


Ort FRF YEAR 135 e 


on the bill, ſigned by the . in the following words, 
A obacco paſſed at Hab hel inſpection will be received in 
diic 5 ze of the above bond; tobacco paſled at any [me within 
the twelve months on theſe warehouſes to be taken,” (Signed 
by the obligees.) 

A conditional judgment being entered againſt the appellant 

and his appearance bail, the latter, fet it aſide and pleaded pay- 
ment. At a ſublequent term, the appellant withdrew the plea, 
and judgment by nil dicit was entered by the cle: kx, for the 
payment of tobacco gener ally, with a ſtay of execution, but without 
ſpecifying the particular warehouſes, and witnout giving credit 
for ſundry payments endorſed on the bill. 

Ute appellees at a ſubſequent term, petitioned the ſame court 
for a writ of error coram vobis, and made an aih2nment of er- 
rors ftating © that the clerk had entered up the judgment for 
payment of tobacco generally, vrhereas it ought to have been for 
73,000!bs of ſound merchantable tobacco of the inſpection of 


1780, at Frederickſburg, Falmouth, or Port Royal warehouſes.” 


T re appellant pleaded in nulla ft erratum, and concluded with 
praying the court to proceed to examine as well the record and 
procets aforefaid, as the matters aforeſaid afligned f for error, and 
that the judgment might be affirmed. | 

Fo this plea, there was a general replication. _ 

THE COURT having inſpected the record and proceedings, : 
as alſo the original bill penal and indorſements thereon, and the 
original entry of the confeſſion of judgment, reverted the fame. 
with colts, it not being rendered purkiant'to the tenor of the 
penal bill, and the diſcounts endorſed thereon not being allowed. 
The court then proceeded to give judgment, for the penalty of 
the bond to be diſcharged by the payment of 48,9271bs of ſound 
merchantable tobacco, paſſed at the Federictſburg, Falmouth * 
Port Royal warehoules, with intereit and ces &c. 

From this judgment Gordon appealed. 

_ WasninGToOw for the appellant. Writs of error coram 
wobis are unuſual in this country, but they are certainly uletul, 


and the rules reſpecting them in Eagland are not dificulr to un- 


derſtand. I hey lie to correct mi iſpriſions of the clerk, and er- 


rors in fact, or in the proceſs and proceedings. But if the error 
be in the judgment of the court, it can only be corrected by a 
ſuperior tribunal. - So if the error be in att, it can be tried on- 
2 Lev. 38—2 Bac. Ab. 215, and the caſes there 
cited. I object thereſore in the firſt place, that the trial was 


by the court x 2a inſpection of the record, and not ” a jury. 
| The 


ear TEEN. 


The N of the plea, and the entry of the judgment 


generally, might have been done in conſequence of an agreement 
variant from the tenor of the bill, 


fact properly triable by a jury. 


But I rely principaily, that the judgment which 1s ; given to 


correct a former one, is it falf erroncous for the ſame reaton tha 
the former 1s alledged to have been fo. | 


It pill not be queſtioned I preſume, but that the memoran- : 


dum endorſed on the b: 11}, is as much a part of the obligation, 
as if it had been inſerted in the body of the inſtrument itſolf, 
of courſe, the payment might be made of tobacco at {2bf-nole as 
| well as at the other three warehouſes. If the court then were 


right in correcting the former judgment, ſo as to make it con- 


form to the tenor of the bill, they were wrong in omitting, the 
Hol hole inſpection, ſince by doing ſo, the tenor of the lies. 
tion was not purſued; fo that at all events the J adgment malt 
be reverſed. 
| Wannen for the 8 The error in this . is obvi- 

oully clerical. The judgment is confeſſed generally, (as the 
record proves,) and the entering it up is the buſineſs of the 
clerk, who having the bond for a guide, ought to have 4 1770 
the tenor of it. T he variance from it, is certainly: his miſtak 
and not that of the court, as we all know, that the res 
in a cauſe are never examined by the court at the «har when the 
orde: rs are read and ſigned by the judge. 

It is contended that the trial ought to have been by jury. Ta 


this there are two anſwers; 1ſt, that the error appears obvi, 


ouſly from the record to be clerical, and therefore there could 
be no fact for the jury to try. And 2dly, the plea in nullo 95 
| =: "gh confeſſed the fact, and therefore it was ynneceſlary to 


ry Wha 
| FY As to the objection ated to the laſt judgment, it is not eaſy 
for this court to decide that it is error. For it is impoſſib! e to 
ſay, whether the memorandum was made at the time the bi i 
was executed or not, or by whom it was made. 
WIickHAM on the ſame fide.” I admit, that if the error aſ- 
ſigned be a matter of fact debars the record, it is triable only by 
a jury. But in ſuch a caſe the parties mutt by their pleadings 
put the fact in iſſue. For if the defendant in error inſtead of 
traverſing the fact, tenders an iſſue in Jaw, denying that there 
is error, he neceſlaril y admits the facts al ledged in the aſſign- 
ment to be true, as certainly, as a demurrer does in common ca- 
ſes ac adinit the truth of the allegations on the other ſide. beg 


- 
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if the error aſſigned be that the defendant was an infant and ap- 
:eared by attorney, the oppoſite party may traverſe the fact of 
infancy and have it tried by a jury; or he may admit the fact, 
and deny that it is error, and this is done by pleading in nullo off 
erretum. So that upon the pleadings in the cauſe, the court, 
aud not the jury were to decide the point in iſſue. But the 
truth is, that the error was merely clerical, and appears to be 
ſa upon the ſace of the record, and therefore it was properly 
amendahie by the court upon inſpection. Ihe act of Aiſembiy 
(Kev. laws p 118, 8 215) has preſcribed the mode in which the 
cleik is to enter up judgments in ations on bonds; that is to 
ſay, for the penalty, to be diſcharged by payment of the princi- 


pal, intereſt and coſts, Ihe confefſion in this caſe was gene- 


ral, but the clerk has omitted to enter up the judgment ac- 
cording to the rule above mentioned. 

I am inclined to think that the court were right in not notio- 
ing the memorandum. It does not appear how, or when it was 
made. Beſides, the obligor loſt the eſection which it gave him 
of paying tobacco of the 2750 Lote inſpection, by his not having 
ma le the payment within the twelve months, 

W AasHINGTON in reply. I admit that if the error ſtated had 
been one which was properly aſũ gnable, the plea would have 
confeſled i it. But if otherwiſe, the plea is conſidered as a demur- 
rer Cre, Fa. 12. 29. 521. Ray. 231. Co. Car. 421. But 
error in the iudgment of the court, as I obſerved in opening the 
cauſe, is not afignable, nor can it be corrected by the fame 
court. 

The plea chereſore confeſſ es nothing. The error here is in 
the j judgment of the court. The words are “ therefore it is 
conſidered by the court that the plaintift recover againſt the de- 
fendant,” &c, &c. This is called the miſtake of the clerk. It 
may be ſo, but it may not be ſo. The record ſtates it as the 
miſtake cf the court, and there are no facts — —— 5 to induce 
« different concluſion.” 

But I rely principally upon the other abject: on. The me- 
morandum is ſigned by the obligees, 2nd the bond continues 1n 
their poſfeſhon. No queſtion can exiſt but that a memorandum 
indorſed upon a deed is confidered as a part of the deed, and 
conſe ently, if the. amendment were properly made upon an 

Aion of the bond, it ſhould have been wholly purſued, or 


not at all. The election given to the obligots by the memo- 

randum is not reſtrained as to the time of payment, but the age 

of the tobe acco aſter e * r. Wickham's argument up- 
on 
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on this point is therefore founded upon a miſtaken conſtruction 
of the memorandum. 

CARRING GTON, j.— This caſe tho? depending upon a practice 
not common in this country is by no means a diffibult one. I 
have no doubt but that the error complained of ol »ht have been 
corrected by the fame court upon mo- jon, at a ubſequent term; 
but 1 ſhould not for that reaſon reverſe the Jagen it, ſince he 
party having preferred a writ of error coram vobis fag right to 
proceed in that way, tho' a ſhorter, and much leſs expeulive 
mode might have been ue 


the objection made to 1 mode of trial. I error in 5 
caſe appears on the face of the record to be merely cleri- 
cal, and conſequently, the court had a right to amend it. 
But in correcting two errors, there are three committed, 

Iſt, The election given to the obligor . the endorſement 
{which i is clearly to be conſidered as part of the bond,) of pay- 
ing tobacco of the Hobj-bole infpeRion is omitted, as alſo the 
age of the tobacco as {pecited in the memorandum. 

. "24ly, There is an error in the calculation of the balance 
due, after diſcounting the payments endorſed on the bond. 

3 lly, In awarding cofts to the appellees. For as the error 
was merely in the cer of the court, which the injured party 
might have corrected upoir motion, it is u: ur that becauſe the 


plaintiff in error choſe to purſue this method, the defendant 


ſhould be burthened with the payment of the colts 
Lyons, J.— The only dificulty which I was under from 
the beginning, was whether a writ of error cara vobis in 2 


caſe of this fort was proper, fine I have no fort of doubt, but 


that the error might have been corrected upon motion. How⸗ 


ever, 1 ſhould not incline for this realon, to reverſe the judg- 


ment; but 1 concur in opinion with the julge who has goue 


before me, that the judgment itſelf is erronsous and muſt be re- | 


verſed, I recollect a caſe, (thy? I have forgotten the names of 
the parties) where upon an appeal from the County Court of 
Middlifex to the Diſtrict Court of King and Queen, a variance 
was ſuggeſted between the minutes and the record, and the glerk 
being ſummoned to attend the Diſtrict Court with his minute 
book, and the variance appearing, he was directed by the Court 


£0 amend the rec ca, and this proceeting Was lanctioned upon 


an e to chis court, 


THE 
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THE PRESIDENT. The firſt ohjection Rated by the ap- 


pellant's counſel Was, that an error in the judgment itſelf, could 
not be corrected in the fame court. This was admitted to be 


law by the counſel on both ſides. It was then contended, that 


the error complained of in this caſe was in tie judgment of the 
court. In form, it is ſo; and though the proceedings as drawn 
up by the clerk, are read over in court, and where there has been 
a trial, the ne are then corrected, yet this is not done where 
a judgment is confſſed as it was here, for in ſuch caſe, the act 
of Aſiembly furnithes a rule by which the clerk is to enter up 
Bis judgment. There is no doubt, but the court may amend 
upon motion where a miſtake is committed by their clerk, if 
if there be, as in this caſe there was, ſomething to amend by. 
Yet the party was at liberty to ba che preſent mode if he 
choſe to do ſo. 

As to the correcting judgraent t, it is clearly chargeable with 
the three errors which have been mentioned. Upon the ſubject 
of coſts I feel ſome difficulty. It is clear that the court had a 
power to correct the error upon motion, and therefore it was 
unneceſſary to apply for a writ of error. The former 1 
(where notice is given of the motion to the adverſe party) is 
upon every principle to be preferred; yet we ſhould not for this 
reaſon quath the writ, ſince the party was at liberty to purſue 
either mode, Vet it would be unjuſt, that Gordon ſhould pay 
the coſts unneceſſarily incurred in correcting the miſtakes of 
the clerk. But I was ſomewhat perplexed as to the law ref 
pecting this ſubject, writs of error coram vobis being ſo unuſual 
in this country, as not to come fully within any of the acts re- 
lating to coſts. 

T his caſe occurring in the year 1790, the ack of 1792, Ch. 
66, § 64, {ſee Rev. laws p 87) cannot have any influence up- 
on it. The Diſtrict Court law paſſed in 1788, Cb. 67, 873. 
refers this ſubject to the law enabling the General Court to 
ſettle and adjuſt coſts. Upon examining that law (paſſed in the 
May ſeflion of 1783, Ch. 40, Chan. Rev. p. 207) the Gene- 
ral Court are authoriſed in caſes of appeal, writs of error, ſu- 
perſedeas or certiorari from the inferior Courts to award coſts, 
This applies not to writs of error in the ſame court. We then 
aſſimilated this to the caſes of motions, where, by the fame law, 
the coſts are diſcretionary, Yet this diſcretion is to be exerciſ- 
ed with reaſon, and as I am clear that it was unreaſonable to 
award coſts in this caſe, I am of opinion, that the judgment it is 
erroneous upon this point alſo. 


Judgment 5 


I efalLL- THel 


* 


Judgment reverſed with coſts, and entered for 21460091he of 


tobacco, the debt in the declaration mentioned, and the coſts of 


the appellce in the Diſtrict Court expended to the time of enter. 
ing the firſt judgment, but to be diſcharged by the payment of 
49,085 „ lbs of ſound merchantable tobacco inſpected either at 
Frederickſburg, Falmouth, Port Royal or Hobſ-h1le warehouſes 
with intereſt &c. aud the coſts of the firſt judgment. 


HARRISON Executor of MINGE; 
FRE En, again? et 
Margaret Field Executrix of James Field. 


| HIS was an appeal from the High Court of Chancery, 

The caſe was.—The teſtator of the appellee having loan: 
ed to William Claiborne a ſum of money, he, together with Ming: 
as his ſurety executed a joint bond to the teſtator for payment 
thereof. The bill ſtates, that the teſtator of the appellee did not 
diſcover until after the death of 4inge, {who was ſurvived by 
Claiborne) that the bond was joint inſtead of joint and feveral. 
That Claiborne was at that time and is now inſolvent ; that the 
loan was made entirely on the credit of MHinge, and that the 


bond was executed at a time when Field was not preſent. The 
object of the bill was to recover the debt from the executor of 


MHinge. c | 9 85 
The apellant demurred to the relief ſoiight, and aſſigned as 
cauſ2 thereof, that by the appellees own ſhewing, the bond 


was joint, and that Minge died in the lifetime of the other obli - 


gor. He alſo anſwered, aſſerting that Caiborne was in good 
eircumſtances when the loan was made; and avers that he nei. 
ther knows nor believes that the loan was made on the credit 
of Minge, or that the bond was made a joint one by miſtake ot 
fraud. i: EE a 

The demurrer coming on by conſent to be argued was over- 
ruled, and commiſſions for taking depoſitions were awarded. 
But the cauſe being brought on during the ſame term for a hear- 
ing upon the bill, anſwer, and bond, a decree was pronounced 
that the appellant out of the eſtate of MHinge in his hands to be 
adminiſtered ſhould pay to the appellee, the principal money 
due by the bond (reduced according to the ſcale of depreciation) 
with intereſt and coſts, e 1 From 


ks 


From this decree Harri/on appealed. ene on 
CoPLAND for the appzilant. The appellee having loſt her 
reme:ly at law, a Court of Equity can upon no principle revive 
the duty, unleis the bond were made joint by fraud, miſteke or 
the like. If a Court of Equity can vo this, it can ſupply the 
Want of a ſcal, or bind heirs to not named ina died ; in ſhort 
I kaow not what the omnipotence of that court may not do. 
Except cates, in which truſt, accident or fraud are mingled, - a 
Court of Equity cannot change the ſettled principles of law: 
SrAnE for the appelice, The relief afforded by the Chanz 
cellar in this cſe, is founded upon well eltablithed principles 
which prevail in Courts of Equity. , Frouglithe remedy be gone, 
the duty in conſcience ſtill exiſts, and a Court of Equity will 
look back to the contract whicy preceded the evidence of it, 
and give it validity. The moral obligation to pays cannot be 
done away by any accident deſtioying che evidence of that obli- 
gation, or Which diſcharges the party fem the /egal remeay 
againſt him. "The claim of a /«7ety to be freed from this relief is 
not well founded, ſince in all cates the Jean is made; or will 
be preſumed to have been made upon the faith ang credit. of the 
ſurety. Qeſtions of this Jort in the courts of England ſeldom 
occur, fince almolt all bonds in that country are accompanied 
with letters of attorney to conſeis julgment, and diſputes liks 
the preſent are never heard of, but when applications are made 
to cot rect irregularities in entering up the judgments; . The 
bill ſtates that the bond was drawn by Uaibe ne in the abſence 
of Field, and this is not denied in the anſwer. The caſe of He- 
tor and Peirce 2 Vern, 480, affords an inſtann es where a Court 
of Equity will grant relief, tho" the remedy is gore at law; In 
this caſe, it was even afforded againſt an heir who wzs not bound 


- 


at law. The caſe of &impjon and Vaughan 2 th. 32, teens to 


be in point, and it eſtabliſhes the principle | contend tori, hame- 


ly, that the court confider the cbntract as diſtinct from the bi- 
dence of it, In that cafe, a joint bond was given Which does 
not appear to have been ſo made by fraud, or accident, and yet 
the executor of tig deceaſed obligor was bound. The Chanccl- 
lor preſumed the bond was drawn by an uvſ{Rilful hand; in this 
country it is notorious that they are generals drayn by ſuch 
perſons. Biſtop and Church 2 Lex. 101, thy it differs from 
the preſent cafe in one circumſtance viz. that the obligatory part 
is joint, and the condition joint and ſetera; yo it eſtabliſhes 

the principle laid down in Simpſen and Hung haun. Yi obart and 
Clifford, cited in 2 Vg. 102, is alſo a ſtrong caſe. we - 

ä | S 
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We 1 that equity will ſet up a loſt bond even againf 4 
| ſurety, tho” the remedy be gone at law. 80 if A and B were 

bound in a bond to C, who ſhould make the wife of one of the 
obligors his executcix, this would at law be a releaſe to both 
obligors, yet a Court of Equity would relieve: But if I am 
wrong upon this point, the court will, if the decree be reverſed, ſend 
back the cauſe, that the parties may have liberty to take depoti. 
tions, as the caſe was heard at the fame term when the demur. 


rer was over-ruled, fo that the plaintiff below had not an oppor. | 


tunity to prove ſuch facts as might givs 2 different complexion tg 
his caſe, 


Copr axyp in reply. It i is not true that a Court of Equity 


will afford relief in caſes where the remedy is gone at law, 
merely becauſe there exiſts a moral obligation on tne party to 


pay. Thus, where there is a deficiency of perſonal eſtate, that 


court, no more than a court of Jaw can ſubject the real eſtate te 
the payment of a debt however juſtly due, The caſe of Aon 
and Peirce is unlike the preſent, becauſe in that, the intention 
of the parties and the miſtake in the deed were apparent. Simp- 
vn and Vaughan is bottomed upon the lean having been made to 
both obiigars, and conſequently, the contract, which preceded 
the execution of the bond, was equally obligatory on both, and 
impoſed on both a moral obligation to pay. This is the 
very ground of the Chancellor's opinion. In that caſe, the ſur- 
vivor became a bankrupt; and tho' in this caſe it is charged in 
the bill, that Claiborne was at the time inſolvent, of after wards 
became ſo, the fact is neither admitted in the anſwer, nor eſtab- 
liſhed by proof. The caſe of Heard and Stamford, Porre/t 
174, is in principle very much like the preſent. 

As to. Mr. Star#'s expectation, that if this court ſhould re- 
verſe the decree, the cauſe will be ſent back for depoſitions to be 
taken, it need only be remarked that the hearing of the cpuſe 
without depoſitions was by conſentof parties. 

Roxx, J.—In this caſe there is no evidence that the bond 
was made a joint bond by fraud or miſtake, or if any ſuch did 
exiſt, that inge was privy to the ſame. The chance of ſur- 
vivorſhip was equal, and Minge was willing to ſubmit to. the 
legal conſequences of ſuch a bond. There may poſſibly exiſt 
reaſons with an obligor for prefering a joint, to a joint and ie- 
veral bond, and it is impoſſible for this court to decide whether 


ſich reaſons did, or did not prevail with AZinge, The law is 


hid down in the caſe of Towers and Moor, 2 Vern. q, that in 


A . bond, the duty ſurvives + the ' fucviving le 
he 
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The caſe of Simpſon and Vaughan goes expreſsly upon the lend. 
ing being to both of the obligors; A moral obligation therefore 
was impoſed upon both by the contract; to pay the debt, and 
if by the form in which the bond was drawn the remedy was 
gone at law, the court thought it equitable to relate back to the 
moral obligation which was equally ſtrong on both of the obli- 
gors. But in this caſe, the ſecurity was under no moral obliga- 
tion, not having been a borrower of the money, and was only 
bound by the bond it{zlf;, no antecedent contract therefore ſubſiſt- 
ed between him and Fiel whereon to found an equity for the 
extraordinary interpoſition of the Court of Chancery. The caſe 
of Biſbop and Church allo goes upon the lending being to both 
of the obligors. 1 will not ſay that there may not be cir» 
cumſtances which would ſubje& even a ſecurity to the relief 
now ſought for, but I 2m clear that the preſent caſe is totally 
deſtitute of them, and therefore I am of opinion that the decree 
is erroneous, 291 | | 

FiemiNG, J.—In the caſes of Simpſon and Vaughan, and 
Biſhop and Church, the obligors were partners in the buſineſs; 
hoth had the benefit of the money lent, and the ſurvivor became 
kankrupt. A ſtronger caſe could not have occurred to warrant 
the equitable relief granted by the court. In the latter caſe, 
the Chancellor poſtponed a deciſion of the cauſe, that enquiry 
might be made into the neglect ſuggeſted againſt the obligee, and it 
is highly probable that if it had been proved, he would have diſ- 
miſled the bill. In this cafe Field, if he could upon any ground 
have been entitled to the relief he now aſks for, would come in- 
to a Court of Equity with a very bad grace, after lying by ſo 
Jong as he has done, until Claiborne, the principal, has been re- 
duced in his circumſtances, and as the anſwer ſuggeſts is now 
unable to pay. Upon the whole, I am of opinion, that Minge 
was a mere ſurety, not bound at all in conſcience, and his ex- 
ecutor being exonerated at law ought not to be charged in 
equity, . „„ 

THE PRESIDENT. The cafe of Ae: and Peirce in 
principle has no application to the preſent. A huſband upon 
his marriage agreed to leave his wife £ 1000 if ſhe ſurvived him; 
a bond for thi: purpoſe was drawn by an unſkilful hand, and 
was made payable to the wife, with condition to leave her the 
- £1000. In this caſe, the huſband was by his agreement, and for a 
conſideration deemed valuable in law, a debtor to the wife, and 
under a moral obligation to pay. Tho' the remedy was gone 
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at Jaw by the intermarriage, and that, in conſequence of the unſki] — 
ſulneſoe of the drafis-man, yet the huſband's conſcience was bound, 
4 wh therefore the court very properly conſidered him as à truſtee 

for the wife. The principal contended for by Mr. Stark, that a 
loan creates 2 moral obligation to EPA; which being a duty an- 
tecedent to, and independant of the ae cannot be diſcharged 
by the lofs of the bond, or by other ac desde ent is true, @s te the 


bor rower, and the cafes of Simpſon and V. "aughan, and Bifhs and 


Church are decided upon this ground only. 

The Chancellor indeed in Sinfyon and Vaughan is made to 
ay, that no firefs was laid upon the eircumſtance of the obligors 
being partners. © But this is certainly a miſtake of the reporter, 


Vor in the eats of Hi wy and Chureh, the couniel, * ſpeaking of 


Sim! 7 and Haug bus 4%, & the conſideration your loruthip 
went upem, was, ' that it was a ſum leat to both, of which 
e both had the advantage, and a debt aroſe againſt bon! from the 
« nature of the tranſacfion.“ In this afic rio he 18 not con- 


tradicted by the Chancellor, which would f-em to prove that 


the lending ant bons win g vas the ground upon which the de- 
ciſion in that cafe was bottomed. he principle chen of theſe 
caſes has no appffe bat ion to the preſent. "The ſurety received no 
benefit from the loan; he was bound by no contract expreſs or 
implied, antecedent to the bond; he was under no moral ob. 


I atten to pay, and of courſe equity would not bind him far- 


ther than he was bound at law. 

It is a maxim, that where equity is equal, be Qrall prevail 

who has the Jaw in his favor, and the cafes cited in Francis's 

maxims of equity p. 77, as an illuſtration of the princtp ple are 
very ſtrong i ind leed, to ſhev that a ſurety has equal equity with 
the oblige, and being diſsha aged at law, 8 8 5 will not : charge 
him. 

It is true a Court of Equity will (et ud a loſt bond a 


a ſurety, but the reaſon-is, that the ſurety is not diſcharged by 
the loſs of the bond, and the court only relieves againſt the ac 
cident by ſetting up the evidence of the debt. 


I: was argued that it did not appear that Zinge was a ſurety. 


This is a ſat not td be diſpute}, ſince the bil! {elf fo ſtates it. 


Bonds are ſometimes fo drawn that it is impoſſible to diſtinguiſh 
the ſurety from the real debtor, but when diſtinguiſhed by proof, 


the uncertainty ariſing from the face of the inſtrument can make 


no difference in the principle. gZinde the act of Aſſembly which 
gives to ſureties'a ſummary remedy againſt their principals, it 
might be well to dictingulch i in | the bond, the one from the 
ether. LY oh e ho 


e and Gregfon, 10. 420. 
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It was contended that the demurrer admitted the truth of the 
allo: Zationns in the bill, It is true that a demurrer without an 
anſwer does admit the fats charged. on the other ſide, but 
ic the deſendant alfo anſwers and denies the allegations of 
the bill, as the defendant has done in this caſe, it cannot be laid 
tnat they are acknowiedged. When the demurrer was over- 
ruled, genera! commiſſions for taking depoſitions were awarded, 
of * whic ch the plaintiff might have availed himſelf if he bad will 
ei to eſtabliſh any facts important to bis cauſe. But inſtead 
of this, he appears to have conſented to bring on the cauſe for 
2 hearivg without teſtimonr, and therefore there is no ground 
tor giving him an opportu:: ity now of taking depoſition. . | 

TRE OPINION of the COURT: is, © that the teſtator Da- 
« vid Adinge having been neither the borrower, nor the uſer of 
© the money lent to, and ufed by Claiborne, but a ſecur ity only, 
ought not. in equity to be farther or otherwiſe bound than he 
© was bound by the contract at law; and no fraud or miſtake 
& appearing to have occurred in tue w Triting of the bond, 
it is to be conſidered as a joint obligation and labject to che 
ce legal conſequence of Hinge and his repreſentatives being diſ- 
© charged by the death of him in the life time of Claiborne, 
© 2nd that the ſaid Cecree is erroneous.” 

Decree reverſed with coſts ang the bill diſmiſſed. 
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GO , 
against 


S O f. 


HE lv queſtion in this cauſe was, whether the vendor 
gh land fold and in poficflion of the vendee, but not con- 
veyed, has à lien on it, ſo as to ſecure the payment of the purchaſe 
money. In this c aſe; the Chancellor diſmiſled the plaintiſi's bill 
which was brought 10 ſubje& the land to the payment of the 
money for which it had becn fold, 
| Star. for the appellant. ' ] conſider this queſtion as com- 
pleatly ſettled by the caſes of Chapman vs Tanner, 1 Fern. 267. 

Polles fen and Ile, 3 Lit. 272. Malter and Preſwick, 2 Hex. 


622—Cater and Earl of Pembrete, 1 Brow. Ch. Rep. 301 
In Haz Yeu ard King s heirs, 
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in the former Ccurt of Appeals, and in Lidderdell's heirs wg 
etlt;*s erecutor and others in the Fee leral Court, in all of 
which the lands were decreed to be fold for payment of the 
archaſe money. 
ROA NE, J.— The queſtion which this record preſents to the 
£2urt is Whether the vendor of land which he has not conveyed, 


Mas ſuch a lien upon it, as that he may apply to a Court of "42 
quity for a fale to ſupply the deficiency of the perſonal eſtate in 


paying the purchaſe money 


Up, NAN xa mination of the caſes cited at the bar, the lay 
ſee ns to be ſettle]l, tha: Where lan l is fold and no ſecurity ta- 
ken, nor money paid, the vendor retains a lien, and the rule 


mu be the ſame, where a part of the eonſideration has been 


5 65 as in this caſe. The authorities appear to be uniform in 
etabliſhinz this doctrine, where no bond 15 given for payment 


ef the mo ey. Ia the caſe of Blackburn vs Gresſen, Brown's 
Ch, Rep. 420, all the former adjudications upon the ſubject are 
brd ght into review before the court, and the olrcumſtance of 
a bon4 being giv2n, ſeems not to havi been confidered as im- 


portant. However, I ſhall give no deciſion myſelf upon this 


point, as there is no bond in the preſent caſe. The doctrine 


ſe ems alſo ſettle by the caſe of Hanſin and K: 2g in tae former 


Court of Appeals. 

Jon the while ! am of opinion that the land is liable, and 
the decree conſ-que: atly erroneous. 

FLEMING, J. It is clear in this caſe, that there is no per- 
ſonal eſtate in the hands of the executot to pay the balance of 
the purchaſe money remaining due, and ! conſider the law as 


{:trled, that the vendor has a lien gpon the land. ] concur in 


oi nion. ; : 
THe PRESIDENT. Tf this were a new caſe, I ſhould 
ſ-2i no difficulty in making it a precedent, But the doctrine, 


that a ven lor of land not taking a ſecurity, nor makkig a con- 
veyance, retains 2 lien upon the property, is ſo well ſettle! as 
to be received as a maxim. Even if he hath made a convey- 


ane, yat he may purſue the lan] ia the poſſeſſion of the ven lee, 


or of a purch iſer 2with notice. But if he hath taken a ſecurity, of 
the vende2 hath fold to a third Perſon without notice, the lien 
is loſt, la this caſe however, there was no conveyance made, 


andi the land is now in poſſeſſion of volunteer © ini under 


the vendee. | 
THE OPINION of the COURT i ec that he appellant 
not baving COnveyes the jau, nor taken any ſecurity for che 
balance 
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. rela of his purchaſe money, hath a lien upon the lands in the 


hands of the appeilees for ſatisfaction of ſuch balance.“ 


Decree xe verſed. 


TE RRELL Executor of HOLT, 
| againſt. 
| ATKINSON? 8 Executor. 


HIS was an appeal from a judgment of the Diſtric Court 
of Williamſburg rendered in favor of the el on a b. I 
et exchange. Plea, nil debit. 

The onl; y queſtion was, whether profert of a bill of exchanges 
in an action of debt were necellary ! In this Cale it was not 
made, 

W1cKHAM for the appellee continded; that it was not ne⸗ 
ceſſary, but that if it were, the ſtatute of Jeofails cuted it after 


verdict, 
| THE COURT affirmed the judgment, 


Md Ones against 
VVV 


Ts was an action of debt brought in the County Court 


of Fairfax by Payne againſt Ellxey upon a priſon bounds 
bond, given to the ſheriff by £//zey, as ſurety for Gardner, in 


the penalty of 7 24: 8: 3 and 28041bs of tobacco. The dama- 
ges laid were L 10. 


On oyer of the bond and condition, the defendant pleaded 
« that he was not guilty. of the premiſes laid to his charge.” 
Replication, „ that the defendant is guilty, and aſſigns 
as a breach of the condition of the bond, © that the ſaid Gardner 
did not conſtantly keep himſelf within the bounds of the jail un- 


til he paid the debt and coſts in the condition mentioned, accord- 


ing 


ing to the force 4d ect thereof,” Rejoinder, that the 15 
Gardner is not guilty of breaking the hounds of the ſaid jail with. 
out paying the ſaid debt and boſts according to the form and 
effect of the as of the ſaid bond and teniers an iſſbe 
which is joined. Verdict © that the defendant is guilty, for that 
0 ie ſaid e e did not conſtantly keep within the bounds of 
he jail till he paid the debt and coſts in the ſaid eondition men- 
wo 55 ” and alſeſs the plain: ift $ damages to 24: 10:8. 

A motion was made in arreſt t of judgment, becauſe the dama- 
ges aſſeſſed FL Jed thoſe laid in the declaration. The errors 
being di N , judgment was entered for the penalty of the 
bond, to be diſcharged by the payment ofthe damages and cofts, 


from wich the defendant appealed to the Di/{rif Court of Do | 


fries where the judgment was reverſed and the verdict ſet aſide; 
from which decifion Payre appealedl. 

WASHINGTON for the appellant. The principal error aſ- 
ſigned as cauſs for arreſting the judgment is, that the jury gave 
damages exceeding thoſe laid in the declaration. If this had been 
awaction ſounding altogether in damages, the objection would 

have been a ſubſtantial one, unleſs a rel-aſe of the exceſs had 
been entered upon the record! But this is an action to recover 


the penalty of the bond, and by the act of 3749, the judgment 


is to be entered for the penalty. But there being a collateral 
condition, if the damages aſſelled by the jury be els than the pe- 
nalty, the defendant may by paying the former, be diſcharge! 
from the latter, The demand in this caſe was for the penalty; 
and the verdict is for a ſmaller ſum, 

Les for the'appelles. This is an action truly founding in 
damages. Ihe avpellant ſays, that he has ſuſtalaed damages iii 
conſequence of Gardner's having broken the priſon bounds to 
the amount of , 10. As he Bas himſelf aſgertained the value 
of the injury, the jury have no power to give him more. I 
cannot diſcover that this caſe is diſtinguiſhable upon principle, 
From an action on the caſe brought to recover damages. N 

RoAx E, J. —- By the act of 1748, (Body of laws 7. t81,) the 
judgment in caſes like the preſent is to be for the penalty, tho 
it may be diſcharged by the ſum aſſeſſed by the jury. If this 
conſtruction of the act wants any ſupport, it may be derive 
from the caſe of Collins vs Collins 2 85 5 Fg upon the con- 
ſtruction of the flat. 8 and g / 3. ch. which is ptecite!y 
ſimilar to our a& as to the point in eG: The penalty 
therefore, is that for which the plaintiſt ſues, and any ſum be- 
low it is within the ſum declared for. One 3 why a judg- 
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by cc concurs in this opinion. 
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ment is erroneous, which is entered for more damages than the 


plaintiff has „ for, is, that he beſt knows the extent of 


the injury of which he complains, and conſequently can beſt 
eſtimate the meaſure of the compentation. 

"This reaſon does not hold in the preſent caſe; hecauſe the ſum 
recovered is leſs than the penalty of the bond. The judgment 
] think ought to be reverſed. 

CARRI NGTON, J.—This is a plain caſe, and I entirely con- 
cur in the opinion which has been delivered, 

Lyons, j.— There are two reaſons affigned in arreſt of judg- 
ment. The firſt is, that the proceedings are irregular. I his 
is true; the proper plea was, „ conditions performed,” but 
the iflue is fubſtantially the ſame and is cured by the verdict. 

The ſecond was noticed at the bar, I have al ways been of 
opinion, that in actions upon bonds for the payment of money, 
the lay ing of damages was unneceflary, for the act of aſſembly 
declares, that the pen alt y may be diſcharged by the payment of 
the principle, intereſt and coſts, ſaying nothing of the damages. 
The point was ſo determined in this court in a : queſtion which 
reſpeQed the juriſdiction of a Corporation Court. 

The demand of the plaintiff in actions upon bonds of this 
fort, is for the penalty ; the parties have agreed to make that the 
ſtandard of the damages, and the judgmenc is entered for it, tho? 
by the law the obliges i is compelled to receive leſs than the da- 
mages thus agreed upon, if leſs be aſſeſſed by the jury. The 
breach laid is for the non- payment of the penalty, and not of 
the damages really ſuſtained. The plaintiff therefore may re- 
cover leſs, tho' not more than the penalty. 


I am authoriſed by the PRESIDENT to ſay, that he entire- 


The judgment of the Diſtridt Cine 
muſt be reverſed, and that. of the 
County Court affirmed. 


.T CLAIBORN, 
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CLAIBORNE, 
againſt 
PARRISH. 


HIS was an ejectment brought in the County Court of 
New- Kent for 200 acres of land. Verdict, that the de. 
fendant was guilty as to 155 acres of the land. The judgment 
was entered for the 150 acres of land in the declaration menti- 
oned. At the trial, the defendant tendered a bill of excentions 
which was ſealed, ſtating, © that the plaintiff offered I. H. as a 
witneſs, one of the perſons ſaid to be a juryman on the 
execution of the writ of ad quod damnum, who was queſti- 
oned by the plaintiff as to what he had heard William 


Parriſh, one of the chain carriers on the ſurvey made purſuant to 
the ſaid writ of ad quod damnum ſay, with reſpect to his the ſaid: 


Parriſb's miſconduct in carrying the faid chain, in meaſuring 
unfairly the lands mentioned in the declaration; which enqui- 
ry was objected to by the defendant as improper, but the court 
permitted the lines to anſwer. the queſtion as it related to 
what he had heard the faid Parriſh ſay. The Diſtrict Caunr 
of Williamſburg affirmed the judgment for the 155 acres, fron 
which the defendant below appealed. „„ 
WicknAu for the appellant. The principle point in this 


cauſe is, whether the evidence excepted to was admiſſidle or 


OT _ | 

The hearfay evidence of any perſon, unleſs it be of one of 
the parties (if againſt him) is inadmifhible in a cafe of this 
fort, It does not appear that the chain carrier was upon oath at 
the time he made the declaration, or that he was croſs examined. 

T will barely mention what may perhaps be a good objection 
though I do not much rely upon it. The declaration is for 
200 acres; the verdict finds for the plaintiff 155 acres, and the 
judgment is for th2 150 acres in the declaration mentioned. 
Tae difference in the number of acres between the verdict and 
judgment may be merely a clerical miſtake, but it would ſeem 
that the jury ought to have identified the 155 acres to which 
the plaintiff had a title, fo as that it might be diſtinguiſhed from 
the reſidue. | | 


MARSHALL for the appellee. If hearſay evidence aided by 


other teſtimony could be proper, then this court, preſuming that 


reaſo 
the c 
in W. 
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the judgment below is right until the contrary appears, will 
ſuppoſe that there was other teſtimony which rendered the hear- 
ſay evidence admiſſible, ſince the party who has excepted to the 
opinion of the court, has not ſtated the contrary, It is the bu- 
ſineſs of the perſon who would impeach the judgment of a court 
to ſtate all the facts neceſſary tor this 8 upon the record, 
and chis is moſt properly done by a demurrer to the eviy 
dence, 

Now in many caſes hearſay evidence is proper. As for in- 
itance, if the chain carrier was examined at the trial, evidence 
of what he had faid on a former occaſion might be proved ſo as 
to impeach his credibility. It does not appear in this caſe, but 
that Parriſh was examined at the trial, and that the examinati- 
on of I. H. was intended to deſtroy the effect of his teſti- 
mony. 

Wick HAM in reply. I had always ſuppoſed, chat tho” a 
demurrer to evidence muſt ſtate the whole teſtimony, yet that 
a bill of exceptions was to ſome point, or part of the evidence, 
and need not ſet forth what was not proved. | 

The general rule is, that hearſay evidence is inadmiſſible; 
the bill of exceptions ſtates that hearſay evidence was received 
and the legal concluſion is, that the court did wrong. But Mr. 
$1ar ſpall contends that there are ſome exceptions from the rule; 
I grant it. But if this caſe came within any of the exceptions, 
the party who tries to ſupport the judgment upon that ground, 
ought to have ſpread enough upon the record to ſhew that the 
cale was within the excepcions, 

At preſent, it ſtands upon the record as a general propoſition, 
that hearſay evidence may be admitted, without any thing to 
ſhew that this particular caſe is within any XI from the 


rule. 


But if the chain carrier had been called upon to give teſtimo- 
ny, it would have been! improper for two reaſons. uſt, That 
it tended to accuſe himſelf of 2 fraud, if no worſe; and 2dly, 
That a writ of ad gued damnum continues in force till quaſhed, 
and cannot be deſtroyed by a fide wind in an ejectment, 

Roaxt, J.—lt is very true, that by the general rules of law, 
hearſay evidence is inadmiſſible, The reaſon of the rule is ſo 
well founded and fo generally known, that it is unneceſſary to 
fate it. But from this rule there are exceptions, warranted by 
reaſons as ſound as thoſe which induced the rule itſelf, As in 
the caſe of proving pedigees, and in other ancient tranſactions, 
in which it is the beſt evidence which the nature of wo caſes 

admit 
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admit of, 
neral rule, are regulated by another, and that is, that it mould 


appear there 1 18 mo better evidence but ind, an! i {il the power of 


the party to produce; for otherwiſe, the omiitin 7 to produce 
ſuch better proof, creates a preſumption anatilt the aImiſon of 
inferior teſtimony. In this caſe, the ob jection made by the ap- 
pellant is confined to the general rule, aud the party & ho relied 
upon the evidence ought cert tainly to have tated ſuch 2 caſe, a5 
to ſtew, that tho? the genera! rule was azail ft him, yet, he Was 
within ſome of the exceptions: as that the tranſaction wa s ancient, 
his witneſſes deal, and that their attenvance could not be pro- 
cured, or the like. 
general rule is againſt him. 

But T am of opinion that if Parrich had been preſent and 
ſworn, his teſtimony ought not to have been credited on account 
of the turpitude of his own conduct, and which lis evidence was 
to have eſtabliſhed; the court ought to have inſtructed the 
jury to diſregard it. Moſt clearly then, it was improper to ad- 
mit as evidence his declarations made when not on oath. 

I am therefore of opinion that both nag ments are erroneous. 

FLERMIN GS, J. - Cone Ars, ”— 

"FEE: PRESIDENT In every view of tie! ſubject, I 
think the evidence was improperly admitted. It has been well 
obſerved, that in ſome inſtances hear'ay evidence may be prop 


per, where from the nature of the caſe jt ” not to he peel 


that better teſtimony could be pracured. ich as where the 
| tranſaction i is ancient, and in others which 70 been mention- 
ed. It was upon this principle, that the caſe of Jenbins and 
Tom (ante vol. 1. p 123) was determined, 

But how do the reaſons which aus hort the admiſſion of 
hearſay evidence apply to this caſe, "Phe writ of a1 guard dame 
num is only 17 years old, it is not ſtated 9 Perrifh wa da,, 
or that his attendance could not be procure, In ſhort, there 
is not a ſingle reaſon ſtated to juſtify us in fiying that a depar- 
ture from the general rule was proper. Hz? arty evidence may 
alſo be admitted to ſhew, that a witneſs has been twiform, or 
otherwiſe in the teſtimony he gives, But nothing of this ſort 
appears, and if there were any thing in the caſe to except this 
out of the general rule, ir ought to have been ſtated by the 
court as the ground of cheir opinion. But if Parriſh ha ſ been 
preſent and ſworn, his evidence onght to have been diſ- egar ed 


5 the j Jury: it was to prove hunk} g guilt ola faud againlt his 


j worn 


But the cafes which form ex cceptions from the ga- 


But this he has not done, aud therefore the 
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fworn duty as a chain carrier. Much leſs was it proper'to ad- 
mit as evidence, what he had declared when not on oath. | 
Judgment reverſed and a new trial awarded. 


STRODE, 


againſf | 
HE A D, &c. 


i appellee brought an action of debt in the Diſtrict 

Court of 2&erickſpurgh, on a bond (with a condition) 
payable in Pernſyivana currency. The declaration was for the 
penalty, viz. [1800 e currency, of the value of 


1440 Virgina currency, After cyer, the defendant pleaded 


payment. "He afterwar's withdrew his plea and confeſſed jutg- 
ment generally, The Judgment was entered up for { 1809 
Penn/yluanta currengy, of the value © f £1440 current money of 
Vi, gas to he diſcharged by the payment of {720 current mo- 
ney of Vi: ginia, with intereſt and coſts, 

From this judgment, the defendant appeaied, | 

CAMpBELL for the appellant. Though it is certain, that if 
{18c0 Pennſ pimarng currency is equal to 4 1440 HFirginia currency, 

that the half of the former, muſt be equal to halt the ſum of the 
latter, yet as the value aflixed by the plaintiff is merely arbitra- 
ry, a general confeffion will not warrant a judgment for the va- 
Jug fixed | by the party himſelt. What the value of foreign mo- 
"54 is, is always a fact to be aſcertained by a Jurys and not ” 

2 calculation of the clerk. 

LE for the appelice, The declaration having Rated the va- 
Jue of the foreign money, the confeſſion of judgment generally, 
js an acknowle! gement chat the value is truly ſtated, and ren- 
ders the aid of a jury altogether unneceſſary. The ſum acknow- 
ledged to be due is in truth the penalty, and the permiſſion to 
diſcharge it with a ſmaller ſum, is an indulgence to the obligor. 
To do this, the condition, with the ſtandard thus agreed upon 
by both the parties was properly reſorted to; and as the ſum 
in the condition, is the half of that. in the penalty, and the par- 
ties have agreed upon the value of the penalty in Virginia cur- 
rency, half that value muſt be the ſum to which the appellee is 
gritty entitles, But if the appellant | is unwilling to 1 

enk 


JF 


{elf of the benefit of the condition, I am willing to put it out of 
view, and to take a judgment for the very ſum confeſſed by the 
defendant which is £1440. But I have always ſuppoſed that it 
was neither uſual nor proper for the party to aſſign for error, 
that which is for his advantage. 

Roaxe, J. If a verdict had been given in this caſe, it would 


= 5 been neceſſary for the jury to have found the value of the 


Pennſylvania currenoy, ſince this is a fact proper for their en- 
quiry, But the appellant by confeſſing a judgment, rendered 
the interference of a jury unneceſſary, ſince he acknowledged 
that he owed the appeliee £1800 Pennſylvan:a currency, of ihe 
value of { 1440 Virginia currency, Having thus furniſhed a 
ſtandard, the ſum by which the penalty was to be diſcharged 
was eaſily found. I think there is no error. 
The other judges concurred in opinion. a 
„„ N Judgment affirmed. 


cath 


TERREELL 
agaiſt 
LADÞD. 
gRHIS was an action of debt on a bond the lt of which 


Was in current money, with condition to pay ſterling 
money. Verdict for the plaintiff, and judgment for the deb 


ia the declaration mentioned to be diſcharged by ſo much ſter- 


hing money with intereſt and coſts &, From this the deten- 
dant appealed. _ | 
CoPLAND for the appellant, object=d, that the declaration 
being for current money and the judgment being entered to be 
Giſcharged by ſterling money, was error. 35 
Wick gau for the appellee, inſiſted, that the court, by the 
act of Allembly was dire ed to enter up the judgment accor- 


ding to the condition of the bond and therefore it would have 


keen error to have directed a writ of enquiry. It has been de- 
eided in this court, that a judgment may be enteced up for ſter- 
ling money, and that the court may ſettle the rate of exchange. 


THE PRESIDENT. The point has been frequently ſo 


decided in this court. | . 5 
CopLanD. It does not appear from this record that the rate 
gf exchange was ſettled by the court. © WICKHAN 


en 
te 


an 
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WIIcxHAM. This is always done by a general order at the 
end of the term, and applies to all the ſterling judgments of that 
term without forming a part of every diſtin& judgment. 8 
THE PRESIDENT. Upon an appeal, the order ſhould be 

annexed to each judgment, and ſhould appear in the record, 
WickHar then prayed a certiorari, which was awarded. 

| Note. The general order being certified, 
the judgment was affirmed in April 1796. 


Rd 


BR O W N & others, 


| . N againſt 
The adminiſtratrix of THOMAS BROWN dec. 


Ils was an appeal from the High Court of Chancery, in 

I which the only queſtion was, whether the maſter ought 

to have allowed an item in an account upon the evidence offer- 

ed to prove it. The appellants who were the plaintiffs below 

are the children of Samuel Brown, to whom Wentworth was 

35 2dminiſtrator. He ſettled his accounts of that eſtate under an 
ick order of the County Court, admitting himſelf to be a debtor to 
ing the amount of { 386: 10:1. After his death, his wife was 
lebt appointed his adminiſtratrix, and at the fame time, Thomas 
e MW Þrown was appointed guardian to the appellants. After the 
en- death of Mis. Wentworth, John Day qualified as adminiſtrator de 
bonts non &c. of Wentworth, whole eſtate was by a decree of the 


on County Court in an amicable ſuit commenced for that purpoſe, 

e divided amongſt his children, one of whom was the wife of 
Thomas Brown, On Wentwortb's books is an entry made by Dax 

the in the life-time of Mrs. Wentworth the adminiftratrix, charging 


or- Thomas Brown with { 386: 9: 1, paid him as guardian of the 
ave I plaintiffs on account of Wenttorth's eſtate, Day is dead, and 
de- his hand writing proved. Thomas Brown on his day book debits 
ter- himſelf with £ 155: 9: 1, received by him on account of his 
age. wards. But tho” all other entries from this day book are poſted 
; ſo en his ledger, the ſum of Z 155: 9: 1, is not carried to 

account there. It appears that an order was made by the Coun- 
rate, ty Court, directing a ſummons to iſſue to the ſaid Thomas Brown, 
\ MN to ſettle his guardianſhip accounts, but nothing farther wo ever 

„%%ͤĩ¾d | | one 
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done in the bilinels. The defendant's exceptions fo the mat. 
ter's report which allowed this ſum of { 386:- 10: 1, to the de. 
bit of Thomas Brown's eſtate, with interett thereon from 1768, 
when the credit was entered by Day being ſuſtained byt the High 
Court of Chancery, an appeal Was pra yed from the decice 
founded thereon to this court, 

RonoLD for the appellant. Day, if Jis ing would have bao 
a good. witneſs at the time he made the entry, aud his evidence 
is not deſtroyed by his afrerwards becoming the adminiſtrator, 
But if | am! wrong in this, the law is well fettled, that if a 
witneſs were once compete ent, and afterwards becomes intereſt. 
ed, his hand writing may be proved. In this caſe, the 


hand writing of Day being eſtabliſhed, his entry ought to have 


been conſidered as evidence. Beſides; if Brown, when ſum- 
moned to ſettle his accounts had done to, there would have 
been no neceſſity of reſorting to this evidence, and eee 
ly lighter proof ſhould be received to charge him. 

MARSHALL. The rule is, that the beſt evidence which the 
nature of the caſe will admit ſhall be required, and not as Mr; 
Roneld ſuppoſes, the beſt evidence which it is in the power of 
the party to produce. This caſe from its nature admits of con- 


_ eluſive teſtimony. Wentworth, it is admitted, once had this 


money in his hands ;—it is contended that he is diſcharged of it, 
and that Brown is chargeable becauſe he was appointed.the guardi-. 
an, and in Mentiorth's books an entry was made by Day, of 
the money being paid over to Brown. Now this is a cafe where 
Wentworth might, and as a prudent man ought, to have taken 4 
receipt, and therefore the entry is not the beſt evidence which 


the nature of the caſe would have admitted. Wertwerth him- 


ſelf could not have been examined as a witneſs to diſcharge him- 
felf and to charge another. Can his entry then be admitted, 
or is the caſe ſtronger, beczuſe the entry is made by Day? The 
evidence of his hand writing proves only that he made the en- 
try, but it does not eſtabliſh the fa& to which the entry relates. 
As to Brown's miſconduct in not ſettling up his guardianſhip 


accounts, he might have been puniſhed for not doing ſo, but 


it does not authoriſe the eſtabliſhment of a principle as to him, 
which is repugnant to the rules of evidence when applied to ge- 
ne ral caſes. 

Roxoln in reply. I do not contend that the entry of tha 
party himſelf would be evidence; but it is fufficient if made by 
à third perſon, and his hand writing proved. It is like the caſe 


of a book . whoſe hand r may be proved after his 


death, 


* 
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death, to eſtabliſh entries, with which perhaps he was himſelf 
totally unacquaintel. ole 15 Soros | | 

THE COURT delivered the following opinion and decree 
viz. © The court is of opinion, that the exhibits ſtated in the re- 
„cord are not only carroborative of the entry made in Went- 
© worth's books by John Day, the clerk, ot agent of Aa“ 
* Wentworth the adininiſtratrix; but are abuncamly ſufficient 
independent of that entry, to charge Thomas Br awn with the 
« whole { 386:10: 1; The demand againit  entworih's eſ- 
* tate was aicertained by his adminiltraticon dee ut duly fets 
« tled and recorded, fo as not to admit of doubt or litigation: 
« Thomas Brown the fame day, on which adminiſtration of that 
« eftate was obtained, is appointed guariian to Samuel 
« Brown's children with a view, it would ſeem, to the receiv- 
ing of this money before that eftate was divide]? I here aps 
« pears to have been fo little doubt of the perforal eſtate (of 
& waich there is no account) being ſufficient to pay this, and 
all other demande; that B awn hinfelf who married a daugh- 
e ter of Mentuerib, with the huſbands of the others, immcdi- 
© ately commenced an amicable ſuit in Chancery to have a di- 
© vition of the lands and flaves: an order for juch civifion is 
«accordingly made and carried into execution; comprehending 
© 17 flaves, which at their ſtated value, amounted to much 
more than this demand of Samuel Brown's orphans, and were 
« liable thereto if the perſonal eſtate were not ſuifcient, Hence 
eit appears that this money either was received by {4 homas 
« Brown the guardian, or he was guilty of grofs neglect of du- 
«ty, either of which would be a proper ground for charging 
e him therewith. That he did receive it, is highly preſumable 
© from the circumitances before ſtated, and from that of his 
having entered in his memorandum bock, the receipt of ſo 
© confiderable a-part'as £{15$:9:6, without having returned 
an account thereof to court as his duty required, or even car- 
©rying it to account in his own books, either to the credit of 
« a general account with Samuel Brown's eſtate; or to the cre- 
dit of each individual child, although ſuch accounts appear to be 
„open on His books, and although it is ſtated that he had 
& poſted from the memorandum bo: k all other entries made at 
the fame time. That therefore his eſtate ought to be charged 
„ with the whole { 386: 10: 1, as received in May 1768, ac- 


"© countable to each child for one third thereof, with imereſt. 

Rut ſince the accounts of diſburſements for their maintain= 

" ance, appear to be inadequate to that purpoſe, and probably dex 
| E _ E'fective; 


- 
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ec fective, PR the intereſt of the money a very moderate allows 
* ance, the court is of opinion that the intereſt with each Se 
„ ſhall commence from the time when he or ſhe attained the ag 
« of 21 years or married, till which period the intereſt ſhall os 
* ſet againſt the maintainance, and all the accounts of his dif. 
4 burſements for the latter diſcarded, unleſs the plaintiffs can 
« make it gppear before the commiſſtioner, that they derived 
part of their maintainance from ſome other ſource than from 
« their ſaid guardian, in which caſe the charge of intereſt is to 
« be made againſt him, aud he to be allowed his accounts for 


& maintainance. The decree is reverſed with coſts, and the 


* cauſe to be remanded to have the accounts reformed, and 
«a final decree made ee to the principles of this Ge: 
ac 
cgee,”” 


n 3 2 Pere I 


B EN NE T, 
against 
THE COMMON WEALTHY. 


HIS was an appeal from a judgment of the Diſrict Court 
of Dumfries, quaſhing an inquiſition taken between the 
Commonwealth and the appellant, which found “ that the ap- 


pellant was a Britiſb ſubact; that he had ſince the peace of 1783 


fold the land in queſtion to citizens of this country, and that 

the Commonwealth hath no right to the ſame by way of eſcheat 

or otherwiſe.” This inquiſttion was ſigned by 17 jurors. 
The only queſtion: in the cauſe was, "whether the jury might 


be compoſed of a greater number than rrwelve? 


Lr for the appellant, cited 3 Blac. Com. 258— Finche's law 
323, 4, 55 to ſhew that in inqueſts of this ſort, no determinate 
number was required, That it | might conſiſt of twelve, or 
more, or leſs. 
 Roang, J. The quotations from the 3 Blie. Com. 258 are 
completely deciſive, that no determinate number of jurors is 
requiſite in queſtions: of this kind by the Engliſh law, and no 
act of our Aſſembly prior to the year 1794 has ee the com- 


mon law in this particular. 


The act of 1794, to amend the act concerning eſcheators, 
after premiſing that a contrariety of opinions had prevailed as to 


the conitruction of the act of 1792, goes on to limit the number 
of 


lp lie againit the heir. 
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of jurors to ſerve upon an efcheator s inqueſt, 1 have Jooked 
into chat act, and find nothing which can warrant an opinion 
that any ſpecific number of jurors were roquprey} prior to the 
commencement of the act of 1794. 

Jam therefore of opinion, that the D firi& Court erred in 
quaſhing the inquiſition, aud that the judgment ought to be re- 
verſed. 

FreminG, J. and the PRESIDENT, both concurred i in 
thedame oipnion, that the number of jurors might be more or 
Jeſs than twelve, until the act of 1 794» and therefore that tho 
e was erroneous. 


— 


un - 2 93 — 
— 


HARRISON n 5 PAYNE, - 
againſt 7 1 
8 A MPS 0 N. 


fs was an ad: on as covenant brought, by the appellee 

- againſt the appeiiant in the Diſtrict, Court of Neo- Lon- 

tie upon a deed made by Payne to Sampſon conveying. to him 

a tract of land in fee ſimple, and containing a covenant for quiet 

enjoyment, and that the premiſes were clear 0 all incum- 
brances. 

The breach 0 was, that the land was not "free. from in- 
cumbrances, and that the plaintiff was not permitted to enjoy it 
free ſrom eviction &c. for that the poſſęſſion of the ſaid land had 
been recovered from the plaintiff in an action of ejectment in- 
ſtituted by Sgutha Payne. Upon the plea of covenants perform- 
ed, the jury found a lpecial: verdict, tiating the deed &c. and 
that after the death of Fofias Payne the grantor, the land was 
recovered from the plaintiff, by Agatha. Payne, Judgment in 
the Diſtrict Court unt the plaintiff, — rom Which ane 
appealcd. 

MARSHALL foe the alles: The cal queſtion exiſting i in 
the caule is, whether this action will lie againſt the executors, 
they not being ſpecially bound in the covenant, and therefore it 
is ſuppoſed, that this being a covenant. real, the action will on- 
1 contend that though the heir ig 
not hound unleſs be be wee nanied, yet in all caſes the 
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executors are, whether the covenant reſoedt real eftate, | or by 


Purely perſonal. I conſider this point to be 1% plain, that it is 
WANGCTLALy to cite authorities to prove it, 
. | THE COURT red the jutgmenz, 


„ Wichout alügning reales. a 


HARVEY '& Wire, & others, 
avant 


BORDEN. 


5 „ Be. dan being ſeikec! of xconfiderable real eſtate, 


his will deviſes as follows, viz: „ My will is, that 
ce ail my lands and eſtates in New Jerſey be ſold, and all my 
<« Janis on Bui ſtiu, Smith's Greek, and North 3 and 
« all my e trics every Where, and 211 my lands on the waters 
c of Fames River, mould be fold, excepting 5,000 acres of land 


« that is all gen, I give to my five Cauphters [by / name] 


« that is 1000 acres of good land a piece to every gue 
« of the faid tive actet, (meaning daughters) above men- 
c tioned, to them aud their heirs and aſſigns for ever.“ 


He ther directs all the reſt of his lands to be fold as a. 


foreſaid, (excepting the tract he then lived on,) and be equal- 
Iy div :ted betwecn nis wile, his three ſons and ſix daughters. 


He then appoints his three ſons his executors, and empo wers 
them to execute deeds for the lands which he had ſold, and or- 


dere to be ſold. Only two of the executors named in the will, 


qualified. Phe teſtator was poſſeſſed of 2, coο acres of hand. 
on James River, as well as. of other tracts on : Catawba, aboar oh 


of the ſame river. 


Foſeph Borden the plaintiff i in this date, chiming ior 


Janes Pritchard and wife (the latter being one of the five daugh- 
ters of the teſtator) filed his bill in the High Court of Chan- 
cery againſt Harvey and his wife (the latter of whomis the he'r 


at law of Benjamin Borden, the eldeit fon and executor of the 
faid teftator) for an allottment and conveyance of the 1000 acres 


deviſe! to Mrs. Pritchard by the clauſe before mentioned. 


The bill ſtates that Benjamin the younger had purchaſed the 


ſhares of the other four daughters, and had received a convey- 
ance ! from Worthington 5 former huſband of the fifth daughter, 
(now 


100 
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now Mrs, Pritel ard). under Whbem the plaintiſt claims, 
but that ſhe was not privily examined as the law. directs, in 
con ſequence of which his title to her ſhare was iuvalid. | 

The anſwer ſtates that ihe part to which the daughter, under 
SR the plaintft claims w . entitled, was ſet apart by the 
eld Penjan;n Borden the youi.ger, out 5 5 tract of 20, Ogo acres 
on ame River z that he ſoli confiderable quantities of land to 
diſcharge the debis of the teſtator, and he inſiſts, that if the 
plaintiſt is entitled to the quantity now Claimed, it oug lt to be 
laid off owe of the 20, oo acre tract. | | 

An amended bill was filed for the purpoſe of making certain 
Fe: tons defendants. . are ſtated to be in poſſeſſion of 2,218 

:res o Catawba, of the beſt land which belonge d to Benjamin 
2 den the elder, under a voluntary conveyance from their mo- 
ther 4s, V the ſemale defendant, and heir at law of 
Benjamin Bor den che younger, and praying to haye the 1000 a- 
eres claimed by the plaintiff laid off out of thoſe lands. 

The new defendants inſiſt, thac the plaintiff ought to have his 
ooo arcs laid off out of. he large tract on James River, and 
noc Gut of the Calatoba lands, as there Was, not in the lat ter tract 
a much land, as would ſatisfy the bequeſt of 5,009 acres, and 
ot courte that Lact could not have been contemplates by the 
teſtator, in the deviſe to the daughters. 

By the report of ſundry commiſſioners, appointed by an or- 
der of the Coupt. of Chancery to ſtate the ſiruations, aſcertain 
Ine quantities, and deſcribe the boundaries of the lands where- 
of Benjamin Borden the elder died ſeiſed, and particularly of 
ſuch parts as had been allotted by Benjamin the younger, to a- 
ny of the daughters of his teftator, it appears, that Benjamin 
Borden the teſtator, at the time of his death, was poſſeſſed of 
ſundry tracts on Catuwba, amongſt which was 2,218 acres, re- 
puted to be his be{t land, and which the commiſſioners think 
more nearly anſwers the delcription of that deviſed to his five 


daughters, than any Other. 


Ir does not appear from any part of 1 record, that the com- 
miſſioners who took the privy examination of Mrs Pritchard, 
(who with her huſband conveyed the land in queſtion to the 
plaintiff,) were, Juſrices of the peace; they are not ſtated to be 
ſuch in the commiſtion, nor in the certificate. The deed from 
Mrs. Worthington, (now Ms. Pritchard) and her huſband to 


Benjamin Borden the younger, and which tor want of her privy 


examination was void as to her, deſcribes the 1000 acres thereby 
intended to be conveyed, to be on one of 25 anne of 7 fie 


River, 


$1 
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The decree of the High Court of S err was as follows, 
Viz : „ That the defendants or ſuch of them as are in poſſeſfon 


of r000 acres of land herein after directed to be aſſigned to the 


plaintiff do reſign the ſaid poſſeſſion, and convey the {aid 1006 


acres of land 10 the plaintiff at his cofts, and pay to him ſo much of 
the profits of the {aid land ſince r commencement of this ſuit 


as {hall excced (if they do exceed) the value of the permanent 
improvements on the ſaid land made by Benjamin Borden the 


younger, and by the defendants;“ and commiſſioners were ap- 
pointed to aſſiga to the plaintiff one thouſand acres of the land 
mentioned in the reports, to which Benjamin Borden the oy 


was entitled, and which is in poſſeſſiom of the defendants, 


ſome of them, cauſing the ſaid 1000 acres ot land to be laid off | 


by the county ſurveyor, in one entire parcel and in a conveni- 

eat form; and to examine, ſtate and ſettle the faid account of 

profits and to eſtimate the ſaid permanent improvements. 
From this decree the defendants appealed, + 


Mazxs89Al for the appellant, The firſt queſtion in this cauſe. 
is, whether the appellee has any right at all? Secondly, whether 


the land decreed, beſt anſwers the intention of the teſtator? 
iſt, The act of 1748 Ch. 2, $6, requires the commiſſion 
for the privy examination of a ſeme covert, to be directed to Fw 


juſtices of the peace, which this is not. 11 cannot be denie 
but that if the perſons to whom the commifion was Grected 7 


were not juſtices of the peace, the deed could not paſs the ef. 
tate of Mrs, Pritchard, and therefore, the Chaneellor has pre- 
ſumed, that that they were ſuch as the Jaw required. cannot 
diſcover any ground upon which to raiſe ſuch a preſumption, 
The comm'ſſioners are not ſtiled juſtices of the peace in the in- 
ſtrument itſelf, nor does it appear from their own certificate that 


they were 0. If either had been the caſe, a preſumption 


might poſſibly have been created, ſo far at leaſt as to lay the o- 
ther fide under a neceſſity of diſproving it. It ſhould at leaſt ap- 
pear upon the face of the inſtrument that the law has been pur- 
ſued, or otherwiſe it can have no legal operation. 

24, The teſtator val one tract of 92,000 acres of land on the 
waters of James River in one body. The lands which are ſub- 
jected by the decree to fatisfy that clauſe in the will are upon 


Catawba, a branch of James River, and it appears by che report 


of the commiſſioners that there are not five thouſand acres of 
Jand in this tract. From theſe facts it ſeems to follow inevi- 
tably, that the large tract of land beſt anſwers the intention of 


the teſtator, becauſe out of chat tract rar acres may be got in 
| x = "OS 


5 


.or FH bes 


ane body, and upon the waters of James River, ſufficient to ſa- 
tisfy the will. Whereas the land decreed is cut of a much 
4naller tract than 5,000 acres, and is on the waters of Catawba, 
In ſome parts of the will, where the teſtator ſpeaks of other 
branches of James Riper, he calls them Ly name, clearly ſhew- 
ing, that he knew how to dift:nguſk between James River and 
its branches. | | ys 
STARK for the appellee. In no inftance do commiſſions 
for privy examinations name the perſons to whom they are ad- 
drefled as juſtices of the peace, and if they did, it would not 
prove that they were ſo. Neither would the fact be eſtabliſhed 
if the commiſſioners were to ſtile themſelves fo in their certificate, 
The Chancellor was right in preſuming that they were magiſ- 
trates, becaule the law required them to be ſo, and if they were 
not, it was eaſy for the appellant to repel the preſumption by 
poſitive proof. 2 ro” 
29, It appears that Benjamin Borden the younger, diſpoſed of 


all the good land out of the large tract, and having a general 


power to fel, under the will, he deprived the appellee of the 
power of reſorting to that tract, even if it had beſt anſwered the 
deſcription. The land on Catawba is in the poſſeſſion of per- 
fons claiming under his heir as v9/unteers, and therefore they 
are in no better ſituation, than he would have been himſelf. 
The teſtator it is proved had not in any of his tracts 5,000 acres 


of good land in @ body, and becauſe that quantity cannot be found 


in one tract, is the appellee to have no land at all? We are 
then to come as near it as poſable, and however hard it may 


be upon the appellants, that their land ſhoald be taken, yet it 


iz to be attributed to the conduct of their anceſtor who has cauſ- 
ed it by diſpoſing of all the ether good lands. | 
CAMPBELL on the ſame ſide. The objection to the appellee's 
title ſeems to be built upon a. miſapprehenſion of the act of 
7748, which is r,crely directory to the clerk, and does not re- 
quire that the pertons named in the commiſſion ſhould be there- 
in ſtiled, © juſtices of the peace.” The words of the law are 


e that it ſhall be lawful for the clerk to iſſue a commiſſion 


to two or more commiſſioners being juſlices of the peace,” &c, 
Whether juſtices or not, is a fact capable of proof, and the 
court will preſume they were ſo, until the contrary appears. 
Benjamin Borden was bound as executor and truſtee, to re- 
ſerve 5,000 acres of land, all good, for the five daughters, 
He did reſerve lands on the Catatoba, tho' not all in a body, nor 
6905 the will require it. Nay, 1t appears that that — ot 
Rk E | OO : 
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good land in a body could not have been found in the eſtate of 
the teſtator. But it is ſaid, that the appeilee ought to receive his 
quantity out of the 92,000 acres of land. Benjamin the younger, 
has diſpoſed of this land, and therefore it is holden either by pur- 
chaſers for valuable contideration, or by volunteers, as the Cs. 
tatoba lands are holden. If the former, we cannot touch them, 
If the latter, may they not object to our claim with as much 
realon as the preſent appellants do:! 

The report ofthe commiſſioners appointed by the Chancellor 
to view the lands, leave no doubt, but that thoſe on Catawbs 
will beſt ſatisfy the intent of the teſtator, and to that report 
there is no exception. „ | | 937 

MaAksHñALL in reply. There is no proof that the 92,090 
acres are fold. But if there were it does not alter the queſtion, 
which is, do thoſe lands anſwer the deſcription g'ven by the teſ- 
tator, better than the Catatoba lands? I contend for the reaſons 
firſt mentioned that they do, and if fo, and by the conduct of 
Benjamin Borden the younger, ſuch Jani cannot be obtained by 
the appellee as he is entitled to by the will, then his claim for 
compenſation will be againſt the eitate of Benjamin Borden, an 
not againſt a part of his repreſentatives, who by this decree are 
to beer the whole loſs. | e 

The opinion of the commiſſioners will not carry the claim 
from the 92,000 acres, if that was the tract contemplated by the 
teſtator. A part of this tract muſt at any rate have been taken 


to ſatisfy the deviſe, ſince there were not 5,000 acres on Catawba, 


Ro aN E, J.— This is a plain cafe, and though contained in 


a voluminous record, the eſſential parts of it, lie within a ſmall 
compaſs. An objeQion is made to the title of the appellee, 
becauſe the commiſſion which was to enable Ars. Pritebard to 
paſs away her eſtate, was not directe to Juſtices of the peace: 
The act of 1748 requires the commiſſion to be addreſfed to per- 
ſons being Fujlices of the peace, but does not preſcribe the form 
of it. It is certainly neceſſary that the comm».Koners ſhould in 
reality anſwer this deſcription, becauſe the law requires it, but it 
does not require that they ſhould be fo ſtiled in the commit 
ſion. The queſtion then is, ought we to preſume the fact that 
they were juſtices ? I think we ought, I 
clerk to direct it to ſuch perſons, an he ought not to be preſu- 
med to have done wrong. The contrary might have been 
ſne vn, and if the party meant to avail himſelf of this objection 
he ought th have proved the fact. I can never agree that the 
party ſhould be ſurpriſed at the trial with an objection of this fort, 
particularly, where the preſumption is in his ſavor. _ 


The law requires the 
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As to the W of the land claimed under the will, one 
thing i is evicent, which i is, that the teſtator intended to give to 
each "of his five da ghters, 1000 acres of good land; and it is not 


required to lie in one body. But if it had been, the report 
proves that his intention as to quality. could not in this reſpect 


have been fulfilled, It is to lie on the waters of Fames River, 
and fo I think the Catawba lands do. But if it could be avoid- 
ed, the land ought not to be laid off. in ſmall ſurveys, and as it 
is in prope that the 5,000 ac res of good land could not have been 
got ia the large tract, in leſs than 20 ſurveys, the teſtator could 
not have meant that tract. Benjamin the younger, ſeems him- 
ſelf to have conſidered the Catau ba lands as intended by the teſ⸗ 
tator. Had he then a right to purchaſe up all the good land, 


and to impoſe ihe bad on the deviſees? It is ſhewn by the report, 


that there remains no good land unfold, and it would be hight y 


unjuſt, that the executor ſhould by bis conduct deprive any of 
the deviſees of that which the teſtator intended for them, fees 


the appellants claiming merely as volunteers, ſtand in the ſitua- 


tion of Benjamon Borden whom they repreſent, I chiał the de- 


eres ought to be athrimed, 

FLEMING, J.—The firſt objection made by the appellant's 
counſel to the decree was, that the commiſſion was not fo di- 
rectedꝭ or returned, as to pals the eſtate of Ars. Pritchard. It 
is duly executed by the perſons to whom it was directed, and 
the clerk is required to addreſs it to juſtices of the peace, The 
dard with the commiſſion is returned, and admitted to record. 
| do not think that we carry the dc Arine of preſumption beyond 

its accuſtomed limits when we ſay, that to ſupport this deed, 
we will iatend that the law has been obeyed unleſs the contrary 
appears 

ge ſecond point reſpelts the location of the land. The 
Chancellor diſcovering much difficulty. in aſcertaining what lands 
would beſt fulfill the intention of the teſtator, very properly ap- 
pointed commiſſioners to view, all the lands of the teftator on 
the waters of Zames River, and to report thereupon. Theſe 
tommiſſioners had certainly the faireſt opportunity of judging, 
and after ftating that Benjamen Borden the executor, had ſold 
almoſt all the good land out of the large tract, they report their 
opinion to be, that the lands on Catawba mare nearly anſwers 
the deſcription given by the teſtator than any other, I am 
therefore of opinion that the decree is right. f | 

THE PRESIDENT.—1I cencur fully in ſentiments with 
the other Judges, aud for the reaſons given by them, I am of 

V opinion, 
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| 
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opinion, that the decree is right upon both points, and ouphs 
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I EAVE was granted the appellant by the County Court 
A 4, of VMeſtmoreland to build a mill. Fhe appellee conceiv- 
ing himſelf intereſted, prayed an appeal which was refuſed, 
becauſe it appeared to the court that he was no party. He then 
applied to, and obtained from a judge of the General Court a 
Superſedeas which removed the record before the Diſtrict Court 
of Northumberland, where the order of the County Court 


Was reverfed, from which an appeal was prayed to this court. 


LEE for the appellant. Before the court goes into the teſ- 


timony which is about to be offered in ſupport of the judgment 
of the Diſtrict Court, I muft object to the mode in which the 


cauſe was carried from the County Court. I believe it will not 


be contended on the other ſide, that there is error in the pro- 


ceedings of the County Court apparent upon the face of the re- 


cord, and therefore the appellee muſt expect to ſuſtain the judg. 
ment of the Diftri&t Court, upon evidence dehors the record. 


If the appellee had appealed from the judgment of the County 
Court, I admit that he might have been let in, to controvert 
the propriety of the order, in the Diftridt Court, upon the me- 
rits of the caſe, and for this purpole he might have gone into 
teſtimony, becauſe in ſuch a cafe, the court might have taken cog- 
nizance of the fa#?, as well as of the /aw. The County Court 


having refuſed the appeal, the party ought to Have applied for a 


mandamus, or for a writ of error. Buta . tir could carry 
only the law of the caſe before the Diſtrict Court, and conſe- 
quently if there be not error upon the face of the record, this 
court, muſt reverſe the judgment. 
MARSHALL on the fame fide. The Diſtrict Court may grant 


a ſuper edeas, Or writ of error, and may receive appeals when al- 


d by an Inferior Court. A writ of error will give juriſdic- 
tlon to the court to examine into facts in the ſame manner as 
1 | ; -+ > ol 


owe 


hf 
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an appeal auld; and i it was determined i in the old General 
Court. The reaſon given by the court was, that as a writ of 


error would lie in fac? as well as in law, and the power giyen 


by the act of Aſſembly to grant writs of error being general,” 
the judgment of an. Inferior Court in matters of fact, might pro- 
perly be examined before a Superior Court upon a writ of error. 
But a fuperſedeas only brings up a tranfttipt of the record, and. 
the court is confined to ſuch Fork: in NS are e N 
the face of it. 5 
WASHINGTON for the appellge. The ige vpoh ich Rs 
decifion!in the General Court is kd to have been founded, does 
not appear to be à ſound one, in ſupport of the diſtinction taken 


between a /up#ſedegs, and a urit of. errare In England, a writ of 


error which iflues: from A; Superior to an Tnſerigr. Court, can au- 
thoriſe only an examination of errors in law. It the errors be 


in fact, they are examinable in the Ame, not before another 


court. A ſaper ſaleas i in England i is, an auxiliary proceſs, and in 
certain caſes, it is the companion of à writ of error, and does 
not remove thes-recordi/.at all. It is conſidered by the 


laws of this ſtate, as well as, by the practice of the courts, as : 5 : 


deing ſimilar in every reſ pect to avrit of error; Either of them 
have the effect of removing the; record beſbre a guperior Court. 
A writ of error from a. Superiur to an Igerien QAurt to correct 
errors in fact, (except in ſome particular caſes,] is as great a 
novelty in this country, as in England, and therefore it cannot 


be preferable to a ſuper ſedeas in cales like the preſent, where the 


facts are to be re- examined beſute the Superior Court. ITbey 


are preciſely alike, when che proceſs iſſues from a Superior to an 


Inferior Court. In no caſe (except ſuch as reſpects mills, willi, 
roads, and the like,) ,can-errors.be. examined into and corrected, 
which do not appear upon the face of the record. - 2 Ia thoſe caſes, 


Superior Court takes up the gauſe a unitio,, and enquires into the 


errors both in law and.in fact. It is therefore of, no conſequence, 
whether che record 1 is removed by | ab Up. of Arrocs or ſu- 
perſedead. 3 

THE COURT bas fuſpended : an 50 upon this point 
until the teſtimony was gone through, reverſed the judgment 
of the Diſtrict Sent, za en 2 of 00 SONY r 
pon ty evidence. 8 _— OS 3 


164 80 F A EL? T ER ¹ 


{JORDAY, 5 is 
N E. 1 45 8 0 N.. bose . 


AtltS + was an ien ih debt deze in the DiRcia Court af 


Coarlotte/uillse by Neilſon, upon a note of hand for the 


payment of 7i251bs; of crop tobacco. On che plea of nil debet, 
the jury found a verdict ſor the in oh. which Nd 
ment was entered. > 3: 


At the trial, the 1 Below tendered a bill Auf excep- 
tions which was ſealed, ſtating, that the plaintiff produrcl Ny 
evidence 2 gertain writing i in theſe: Wohls, to wit: J ackuow- 


ledge myſelf indebted to James Nei on 712 §lbs. of 'erdp tobac- 
co, "of the Richmond or Adunc bester inuptction s, to be paid to 


ſaid Neilſon on dem: and, to Which peyment 1 bins myſelf, my 
Jordan with an inderſement as fol- 


heirs Kc.“ ſigned « B. 
lows, viz: Sir, J am at a loſs for the prices of the articles I 
1 you,” which prevents my filling up the note, 
whic 
dum,” alſo" ſigaed- B, Pardon,” That the plaintiff pr. aved 
the note and endorſement to be if the hand writing of the de- 
fendant, except the following words to wit: «© 7125 pounds.“ 
The defendant objected to this teſtimony going co the jury, 
there being no ot her evidence in the cauſe, but he was ever-Teffd 
by. the court. To the judgment o of the Diſtrict Court, a foe; 
perſedeas wes awarded. 

- "MARSHAEL for the plaintiff 1 in error, inſiſted, that the ave, 
upon which this action was founded having been blank when 
executed, Hugh not to have been read in evidence on the plea 


of nil dibet, Which is min to "tho a of von ft mm 


tun ig actions on deeds. 
Waicknau for the defendant. fa man fign 5 bill, or 
note, he puts it in the power of the perſoir to whom it is hade, 
to fill it up to any amount Rufſel, vs Langſtaſſe, 2 Dougl. 5 14. 
In that caſe; the bill was not thrown into cb Merrie and is 
therefore in principle preciſely like the preſent. The maker 
of a note may fill it up himſelf, or delegate the power of do- 
ing fo to another. By delivering, or remitting it in blank, he 
ſhews his intention to confide fo "far i in the perſon to - "whom it 
js nya as to * him to fill it pe How this 40 
Wou 


u will be pleaſed to de after ſeeing the memoran- 
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wauld apply i in the caſe of a bond I cannot ſay. Perhaps from 


the ſolemnity attending mie making of a deed it might be differ- 
ent, fluce it has no vail ity without a delivery. 
| Ihe court being divided in opinion the 


judgment was afhemed. - 


Fx PW 


againſt. 
B A. 8 5 R D. 


As was an ation a debt —_ t 9 5 defendant in er- 
1 ror againtt the, plaintiff, in the H, wifuick Ditrict Court, 
uon a proteſted bill of exchange. The declaration was for 
1120 fteriing, of the value of { _ current money of Virginia, 
an 5% tering money of the value of /s current money. the 
charges of proteſt, and intereſt at the rate of 10 pen contum per 
am upon the faid principal ſum of 120 ſterling from the 
Gate of the bill. The damages are laid at { 50 ſer ling, of the 
vulue of L666: 3: 4, current money. Upon the plea of nil debet, 
the jury found a Verdict for the plaintiF, and judgment vas entered 
tor £341: 16, ſterling, being the principal interett aud charges 
of proteſt in the declaration mentioned, with intereſt thereon af- 
ter the rate of 5 per centum per annum from that day, and the 
coſts; but the faid ſterling money may be diſcharged in current 
money at the rate of 37+ per cent difference of exchange. . Fo 
this judgment a vrit of ſuporſedeas was awarded by one of the 
judges of this court. . To 
Can ELI for the plaintiff in error. This caſe is preciſely 
like that of Scott's executors vs Cull, (ante vol. 1, p. 115) in 
which-the court decided, that it was error for the declaration to 
demand the current money value of a Aer ling geht, which was re- 
coverable only in ſterling money. 

Another objection to this judgment is, that the decla- 
ration is for , 120 ſterling, of the value of , 160 Vic- 
ginia currency, and intereſt after the rate of 10 per centum 
fer annum, with charges of proteſt; and the judgment, inſtead 
of being entered for the principal, damages, and charges as dę- 
del by the declaration, leaving the calculation of the * 
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eſt to be made by the chert when he iſſued the execution, is for 
the whole added together in one aggregate ſum; the court unter. 
taking the calculation. The inconvenience reſulting from this 
mode of entering up the judgment is, that if a mi ſtake be male 
by the court, it could only be corrected by a writ of error &c, 
whereas, if the clerk were to make it, the court might upon mo. 
tion order it to be amended. 

STARK for the defendant. I do not recolle -& the ca of 
Scott's exscutor and Call, and therefore do not know how far it 
g verns this. The laſt objection is in oppoſition to the com. 
mon practice of entering judgments upon proteſted bills of ex- 
change. 

Lyoxs, J. delivered the opinion of the court. 

This was an action of debt upon a proteſted bill of ex. 
change. The declaration which is in the uſual form, demands 
the principle, interꝭſt, and charges of proteſt in Herling money, 
but lays the value of each j in current money. Upon the plea of 
nil debet, the jury found that the defendant did owe the debt in 
the declaration mentioned generally, without faying that it was 
in ſterling, or in current money. The court gave judgment 
for the aggregate amount of principle, intereſt, and charges of 

proteſt in flerling money, according to the ac of Aﬀe embly, and 
at another day, they entered as uſual a general rule ſettling the 
rate of exchange at which the ſterling judgments | of that t term 
| were to be diſcharged, 

The firſt obje&ion made to the judgment is, that the declara- 
tion having laid the value of the ſterling money as if it had been 
Foreign money, and the verdict being general, it ſhould be conſi 
dered as given for current money and not for ſterling. 

The anſwer to this is, that the debt as well as the damages 
are demanded in ferling money, 0 therefore the verdict aud 
judgment muſt be for ſterling mone 

But it was contended, that Reling debts could only Fe fued 
for and recovered i in ſterling, and that the laying of the valu- 
in current money is erroneous, and for this, the caſe of Scott" 
_ executors vs Call is relied upon. 

The value in current money has only Yon laid abrowbh 4 2. 
bundant caution, under an idea perhaps, that ſince our ſeperation 
from Great Britain, ſterling money might be conſidered like o- 
ther foreign money and to be ſued for as ſuch. But ſince the 


laws made before the revolution reſpeRing ſterling money debts 
are ſtill in force, they may till be ſued for and recovered, with- 


out Jaying the * in current enz the courts having the 
ſame 
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fame power to ſettle the rate of exchange which they formerly 


had. But although there is no neceſſity for laying the value of 
the ſterling money, yet if it be laid, it is merely ſurpluſage, 
znd will not vitiate the declaration. ? | 
The caſe of Scott's executors and Call was not like the preſent. 
It is true that in both, the demand was of a ſterling debt, with 
an averment of the value in current money, but in that caſe, 
the damages were conſidered as being laid in current money be- 
eeuſe they were laid generally, whereas the demand being an 
entire one, and the debt being a /ferl/ing debt, the damages ought 
to have been in ſterling money, likewile, in order that the judg- 


ment for the debt and damages might be entered for the ſame 
fort of money. Ihe court did not ſay, that an averment of 


the value of the ſterling money was error, but the demand 
being in ſterling money, it was conſidered to be impro- 
per to depart from that by laying the damages in current money 
only; and two of the judges who ſat in that cauſe have been 


pleaſed to give this explanation of the reaſons which influenced 


their deciſion in that cauſe. . | 
= Judgment affirmed, 


SCHWARTZ, 
gan 


Ils was an action of ſlander brought in the Diſtrict 
Court of Peterſburg by the defendant in error; The 
parties executed mutual bonds with a condition to abide by the 
award of eight arbitrators, indifferently choſen by the parties, 
to determine all diſputes between them for ſlanderous words 
ſpoken by the ſaid Schwartz of the ſaid Thomas, and to aſcertain 
the damages which the latter had ſuſtained or might ſuſtain for 
certain ſlanderous words ſpoken of him by the former, for which 
a ſuit was then depending in the Peterſburg court. And it was 
further agreed, that each arbitrator ſhould, without conſult- 
ing the others, ſtate on a piece of paper the ſum which he ſup- 


| poſed ſhould be allowed, and the aggregate amount being divided 
by the number of arbitrators, that the quotient ſhould be the ſum 
for which they were to render their award; this to be done in 


writing 
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writing on or #bofore the Seh day of Auguſt following, at Meret 
courthouſe; the ſaid &-hwrorts to pay the coſts of the aid i 
if any mages ſhoukt be awarded againit hin, That the indict. 
ment filed by the ſaid Schwartz aggainſt the ſaid T hamas ſhould 


de no farther proſecuted, but the taid arbitrators to determise 


the faid Thomas on account of the indictment. 


determination of the above mentioned arbitrators, 


ing the order of court, 


*. 


in the fare manner, as if the court and jury of the faid Dig 
trict Court had determined the damages for the benefic of the 


commonwealth, the faid arbitrators being tequeſted to ſtate in their 


award, the damages, if they ſhould think an y ought to be foe 
the benefit of faid Schwartz with colts, if any damages againſt 
Upon the bond 
there is a memorandum endorſed, that if any of the arbitratore 
ſhouid not meer, an award might de made by any number ex. 
ceeding * wur. By a rule of court afterwards made, the par. 
ties agreed to ſubmit all matters in difference in this ſuit to the 
and that their 
award, or the award of any five of them ſhonkl be made the 
the ſame, on or before the 8th day of Auguſt thence follow- 
ing, in the manner pointed out in the arbitration bonds re- 
ciproci lly given by the parties. And it was further agreed, 
that the ſaid arbitrators might procee! to make there award ex 
parte, if either party after 10 days notice of the time and place 
app© ned for that purpoſe thouid fail to attend. 

The arbitrators returned their award, in which, after recic- 
and that in purſuance therkof they did 
meet, and in the pret once. of the parties examined the witneſſes 
and other teſtimony there produced, and that they had proceeded 


N judgment of the court, provided they ſhould proceed to make 


in conformity with the ſaid order, and in the manner pointed out 


by the ſaid arbitration bonds, they awarded the defendant to pay 
£55 damages to the pkintiff, with his legal coſts expended in 
prolecuting | this ſuit. Judgment was entered according to the 


award. 


The ds fendant h having objected to the Apr before judgment 


was entered up, and being over-ruled by the court tendered a 


bill of exceptions vhich was ſealed, ſeating « that the arbitra- 


tors admitted as evid=nce, a letter ſaid to be written by one 
Foleph Il hite in Narih Carelina, and directed to F. White, who 
{wore before them, that he believed the ſaid letter to be the hand 


writing ol the ſaid 7% hu bite, (but there was no evidence 


that the ſaid Fo/eph MW hite had ever fworn to the truth of the 
contents of the letter, nor was he preſent,) which letter induc- 


ed {vine of the arbitrators to award greater damages than they 
other wile 


feare 
It has 
in the 
ties Cc 
or ch: 
Aa 
Sher Pr 
fuppoſ 
tXtenc 
„140 
be” 
the Ca; 
that th 
that af 
the arb 
of the 
to ſet 
bitrato 
Etter \ 
Words 


OF THE YEAR 1798. 169 


other wife would have done, and the defen dant produced an aff. 


davit of one of the arbitrators to this effect: That it appeared 


by the affidavits of two of ihe arbitators, that the faid F. N hits 
was ſworn as a witneſs, and depoſed, that he believed the 
plaintiff had been injured by the flanderous report circulated by. 
the defendant, and as a ground for ſuch belief produced the letter 
in queſtion, in which the ſaid report was mentioned. 
The cauſe came up to this court upon à writ of fuperſedeas. 
STARK for the plaintiff in error. Although arbicra'ors are 
wdges of the parties own chulſing,. they are nevertheleſs bound, 
by the rules of law, and if it appear froin the record, that they have 
decided contrary to thoſe rules, the award may be ſer afide, more 
dpecially Where the reference was made by fule of court. 
The letter of Mbit was improperly adinitted as evidence, and 
woul have been fo decided if it had been offered as , teſtimony. 
in cout, fince the truth of the contents of the leiter, ought to have 
been proved by legal evidencę, as all other tacts muit be. 
Another queſtion may perhaps ari'e in the cauſe. Thè rule gf 
court refers all matters in diſpute in this ſuit, and the bonds are 
of all matters in difference, ,;. The power of the arbitrators 
therefore is extended beyond the rule of court, which confines, 
them to diſputes in fhat particular ſuit. I fhlould entertain no 
doubt myfelf reſpecting this objection, if the arbitrators had ap- 


feared to have acted under the general power given by the bond. 


I has been decided in Eagland, and was fo decided iu this court, 


+, 


in the caſe of Herrier and Bzale, (an te vol. 2, p. 11) that the par- 


. 


ties could not by conſent extend the time fo? making the award, 


er change the rule of court in any manner, 
 Wicxtian for the defendant. , The dicifion 


| , in the caſe of 
her mer and Beale, Was the very reveile of what Hr. Stark 
ſuppoſes. , In that caſe, the time for returning the ward was 
exended from the 1ſt to the 26th of June... 5; 
„admit thar if arbitzarors inake'4 plain hl take in fact, or in 
law, the award may be ſet aſide, But this court determined in 
the caſe of Pleaſant, Shore &to. vs Refs, (ante vol, x, p. 156.) 


* 
s &# 


that thoſe miſtakes muſt, appear upon the face of the award, 40 d 


that affidavits could only be relied upon to prove miſcondudt in 
the arbitrators. And even if the miftake appear upon the face: 


of the award, it muſt be a clear an grols one to induce the cout 


to ſet it aſide, 3 Att. 462. But 1 contend, that the ar- 
bitrators did right in hearing the teſtimony excepted to, This, 
Etter was not introduced to prove the falt that the ſlanderous 
Words had been ſpoken, but X; wo the retort had been 7 
N 1 he 
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The witneſs thovght the defendant had been injured by the 
ſpeaking of thoſe words, becauſe the letter proved that the lan. 


der had circulated. If hearſay evidence can be admitted in auy 


caſe, it ſurely ought in a caſe of this fort. A witneſs may cer. 


tainly prove that he has heard the report circulating in a neigh. 
bourhood, tho” the perſons from whom he heard it were not un- 
on oath at the time they mentioned it, | | 
STARK in reply. I admit the witneſs might have proved as 
a fact within his own knowledge, that the report was ſpread, 


but it was improper for him to prove what a third perſon had 


written reſpecting the exiſtence of the report. Suppoſe the wri- 
ter had made an ex parte affidayit of his having heard the report, 
could this have been read in evidence? And if it could not, 
furely his letter unattended with this folemnity ought not to have 


been read. If he had been preſent and croſs examined before 


the arbitrators, he might with propriety have given evidence 


feſpeRing the circulation of the report. | 
Rox E, J.—This was an action of ſlander, and iſſue was 


joined upon the plea of not guilty, After an ineffectual effort 


to obtain the verdict of a jury who could not agree, the cauſe 
was by mutual conſent referred to eight arbitrators, ſeven of 
whom returned an award in favor of the defendant in error, 
The plaintift tendered a bill of exceptions to the opinion of the 


court, over-ruling a motion to ſet aſide the award, which ſtates, 


ſeph White in North Carolina to F. White, a witneſs ſworn be- 


— 


that the arbit rators admitted as evidence, a letter, written by Jo- 


fore them; and that the defendant allo produced in court the 
aſſida vit of F. Fitzgerald one of the arbitrators, ſtating, that the 
ſaid letter fo admitted, induced ſome of the referees to give great - 
er damages than they would otherwiſe have done; but that 
the motion was over-ruled, becauſe it appeared from the 
affidavits of two of the referees made in open court, that the 


ſaid F. White was ſworn as a witneſs before them, and being 


aſked, whether he believed the plaintiff Thmas had been injured 
by*the ſlanderous report, circulated by the defendant, anfwered; 
yes, he believed he had been injured : and being further aſked, 
what ground he had for ſuch belief, he produced the letter above 
ſtated, in which the ſaid report was ſpoken of, and declared he 
believed it to have been written by the ſaid Foſeph White. 
Such is the purport of the bill of exceptions, and the objection 
is, that the arbitrators ought not to have admitted this letter to 


have been read. | „ 
| | TP 5c 
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After proving the ſpeaking of the ſlanderous words in an ac- 
tion of this fort, the next enquiry is, whether the plaintiff has 
deen injured, and what is the extent of that injury. This de- 
ends in a great degree upon the circulation of the report, b 
which the character of the party aſperſed may ſuffer in the eſti- 
mation of thoſe who have heard the ander. The only purpoſe 
for which the letter mentioned in the bill of exceptions was 
produced, was to prove that the report had circulated, and was 
known to the writer; the letter was not intended to prove that 
that the defendant propagated the report, nor was it competent 
to eſtabliſh that fact. If the letter had not only ſtated that the 
report was known to the writer, but had alſo averred that the 
plaintiff had propagated the report; ſuch avetment would have 
been inadmiſſible to prove this latter fact, and if the plaintiff 
had ſtated ſuch to have been its purport in the bill of exceptions, 
it would have made his cafe very different from what it now is. 
But I muſt take it for granted upon this record, that the letter 
only ſpoke of the report as being known in North Carolina, and 
that it was merely produced to prove that it had circulated, 
The queſtion then is, whether it was proper evidence for. ſuch 
laſt mentioned purpoſe. That the report had circulated ſo as to 
come to the knowledge of the writer, 1s as clearly eſtabliſhed 
by the letter itſelf, as if he had depoſed to the ſame effect before 
the arbitrators, and no croſs examination could poſſibly do away 
a conviction that he who {poke of the report, had heard it. 
But this letter was alſo proved to have been written by Toſeph 
White; it was therefore competent evidence for the purpole for 


which it was produced, and the arbitrators did right in permit- 


ing it to be read. Is | ; 
think the judgment ought to be affirmed. . 
FLemING, J.—lt is tue, that arbitrators ought to. be go- 
verned by the {ame rules of evidence which prevail in courts of 
juſtice. The queſtion then is, ought this letter to have, been 
read in evidence if the cauſe had been tried in court. I am of 
opinion it ought, ] conſider this caſe as furniſhing one of the 
exceptions from the general rule. The hand writing of Mr. 
bite was clearly proved, and the letter was as compleat evi. 
dence of the fact for which it was produced, namely, that the 
report had been heard by the writer, as if he had been examined 
before the arbitrators, and had declared it upon oath. This caſe is: 
very different from what it would have been, had the letter been 
produced to prove the ſpeaking of the words, or the propagation of 
the report by the defendant. In theone caſethe party Og ace 
E: f | derive 


. 
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derived henefit from the croſs examination of the writer, in n the 
2 n: caſe it would have been impoſüble. 
THE F Warp concurred | in opinion. 

| e affirmed. 
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OVERTON & & Wife, cad & admi- 


Kittratrix of JOSIAH HUNLEY, 


|  agains? 


Charles Hudſon, executor of Chriſtoper H Hudfon, 


HIS was an 00 on hi caſe, upon a general Jdebitaras 
aſſumpſit, for money had and received by che teſtajor of 
the appellee; to the ufe of the appellant's inteſtate. The gene- 
fal iſſue was pleaded; and at the trial, 
a bill of exceptions” which was ſealed, ſtating, that the plain- 
kiffs to maintain their action, offered in evidence, a copy of a 


adgment obtained by the ſaid Joſah Hunley againſt T homat 


Mumford and the execution iflued thereon, with a return endorſ- 


ed, ſigned by A. Roach, D. S. “ that the ſame was' ſatisfied,” 
| 2110 A certificate, that the defendant's teſtator had duly qualified 
45 8 1995 ww TIO * on __ 1 45 Non” admitted as 


4. 5 


the defendant” tendered 


the 


-” 
* *; 
* 


i 
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his deputy, That the defendant moved to nonſuit the plain- 
#:#5, which the court refuſed to direct. That he then moved, that 
the judgment, execution and certificate above ſtated, might not 

permitted to go in evidence to the jury, but in this alſo he 
was over-ruled. The jury found a ver lict for the plaintiff, upon 


which julgment was accordingly rendered. This judgment. 


being afterwards reverted by the Diſtrict Court of Peterſburg, 
2 ſupe ſedeas was applied for, and awarded by one of the judges 
of this court. | : ZOE 5 


WICKHAM for the plaintiff By the bill of exceptions it 
abpoars; that this action Was brought to recover money levied 


under an execution, by Reach, the deputy ſheriff of Chriſtopher 
Hillen, and the queſtion is, if a general indebitatus aſſurpfit 
will in ſach a caſe lie againſt the high ſheriff? , 
It is clear, that an ac; ion of debt might have been ſupported, 
and the general rule is, that wherever debt will lie, indehitatut 
aſſumbſit will, unleſs a ſpecialty be the ground of the action. 
Ibis is a ſemple contract debt, though the proof of it depend- 
ed partly ena judgment. The caſe is not altered on account 
of the bond given by the ſheriff for the due execution of his of- 


fice, for although an action of debt might have been brought 


. $357 | 4 2 . * . ; : 
upon that bond, yet, another action will lie to recover the mo- 


. E * 3 - : 1 i - Bd 4 > . , - 
ney levied under this execution, as for ſo much received to the 


plaintiiT's uſe, Neither is it important that the money was re- 


cefved by the deprity ſheriff, for in the eye of the law, it was 


feceived by the high ſheriff. | 
q 'S - o a , 3 
AMPBELY. for the detendant. If there be any authorities to 
prove, that debt would lie againſt the ſheriff in a caſe of this 
tort, I ſnou!d wiſh them to be produced: I know of none ſuch, 
1 admit,” that great liberality is extended to the action on the 


caſe for money had and received; but it is laid under certain re- 
ſtraints even by the great patron of this action, ſo as to prevent 
A detencant from being ſurpriſed at the trial, by the want of no- 
tice of the real nature of the demand. This can ſeldom happen 


where the defendant is charged with the conſequences of his 
own acts, for then, he is ſuppoſed to he conuſant of all the cir- 
Fumſtances attending them, and he ought to be prepared to ex- 
plain and to juſtify them. Rut it is otherwiſe where the charge 


reſpects the acts of a third perſon; for altho' as between him 


and the defendant, there may exiſt a privity created by a legal 
Aion, yet the latter may be as much a ſtranger to the tranſ- 


«tions of ſuch third perſon, as if no ſuch connection had ſubſiſt. 


ed; and the la will not permit a fiction to work an injury tg 
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any perſon. 


is only: anſwerable in the latter character, and in that character 
therefore he ought to have been ſued, 

WICKHAM. La. mit chat an officer is not chargeahth "Ta 2 
misfeaſance in himſelf, or in his deputy, in an action of debt 
or of aſſumpſit. But 'this action 1s for a non _fealauce in failin 


to pay a ſum of money levied for the appellant's uſe. As to the 


inconvenience which it is ſuppoſed the defendant may be ſub. 


jected to, from à want of notige of the real ground of com. 


plaint. if it be an objection in this this caſe, it is one which ap- 
plies to this form of action in almoſt every other caſe. The 
court will not permit the defendant to be ſurpriſed at the trial; 

it 15 in their power to prevent it by ſetting aſide the verdict 
But it does not appear in this caſe, that the appe ellee was ſur- 


priſed; on the conttaty, ir is clear that he knew for 


what he was fued, becauſe it js ſtated in the bill of exceptions, 
that he produced the ſheriff's, bond in evidence. The caſe of 
Miſes and A. ent 2 Burr, jooõ was much ftronger than 
this. 


The deputy is in fact the ſervant of 1 therifh, and his re- 


cept is the receipt of the ſheriff; every thing is done in the name 


of the latter. As well might a merchant oppoſe | an action of 


this ſort by ſaying, that the money was received not by him; 
but by his clerk. Even if the deputy be liable, it does not prove 
that the high ſheriff is not; but I doubt if the action would lie 
againſt the deputy. The caſe of Jhite and Jobnſon ante vol. 
1, p. 159) ſeems to be a ſtrong authority to prove that it 
would not. 


In the caſe of S»eake t Richer d. Hob. 206, it was determin- 
ed, that debt would lie againſt the. ſheriff for money levied by 


him under an execution, upon the ground of an implied contract; 
and this is the foundation of the action of indebitatus afſumpſit. 


In the caſe of Cactram us Welby, 1 A109. 245, it is ſaid, that iu. 


debitatus afjumpſi it will lie agajnſt the ſherift for money levied 
upon a eri ſacias. 

It may 3 ch ſurpriſe, that ſo ww caſcs are to be found 
upon this ſubject; but the practice in England is to order the 
ſheriff to bring the money into court, and if he fail to do ſo, 
an attachment iſſues againſt him. So in this country, it is moſt 
uſual to proceed againſt him by motion. 

Camezert. Although ſtrictly ſpeaking, the ſheriff i is liable 

for the acts of his CEP yet no anſwer is thereby furniſhed 
<Q 


. * - 
6 „ * 


I 


"= 


The deputy i is liable in an action of this ſort, ei. 
ther in bis individual, or in his official capacity ; ; the high theriff 


3" 
1 
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to the objection, that the declaration ſhould be fo formed as to. 


appriſe him of the real ground of the action. If debt had been 
brought, the whole caſe muſt have been ftated: if indebitatus 
d/Jump/it be preferred, the declaration ſhould be ſpecial. 

It will not be denied, but that a record { which the ſheciff*s rea 
turn certainly is) is the foundation of this action, and where 


this is the cale, the record ſhould be certainly, and truly alledg- 


ed, 1 Eſp. 238. No ſuch record” is a good plea to an action 
of debt on a judgment. So to debt for an eſcape, Ib. 270. 
Where money is levied on a fl. Va. but the writ is not returned, 


nil debet is a good plea; otherwiſe if it be returned; 16. But 
if the ſheriff may be ſued in this form of action, he would there- 


by loſe the opportunity of denying that there was any ſuch re- 


cord. hs „„ 
WIcEkHAM . Treſpaſs vi et armis will lie againſt the ſheciff, 


for a tort committed by the deputy, and Ph the declaration-ſtates 


it as the act of the ſheriff. The ſurpriſe is as great in that, as 
in this caſe, and yet no objection to the action on that account 
w2s ever thought of. xi a> Bd gs 
It is contended, that if indebitatus aſſumpſit will lie, the decla- 

ration ought to be ſpecial; but no cale is cited in ſupport of this 
doctrine. „„ T I 

In 1 Bac. 46. 166, it is laid down, that if the ſheriff levy 
money on a fi. fa. the plaintiff may have indebitatus aſſump/it 
againſt him, for money had and received. It is clear that the 
author does not mean a ſpecial indebitatus aſſumpſit, or he would 
have expreſſed himſelf ſo; for when this fort of action is ſpoken 
of without any qualification, a general alien is always intend- 
ed. In an indebitatus aſfumpſit tor work and labor, the kind of 
work need not be mentioned Comb. 430. 


The cafe of Actibo ih vs Kempe 1 Dougl, 40 though not ex- 


actly in point, runs parrallel with this in principle. The prin- 
ciple I contend for is, that the ſheriff is not only liable for the 


acts of the deputy, but that they are in the view of the law, the acis 
of the ſheriff. So too, in the caſe of Saunderſon vs Baker &c. 
3 Mili. 309, the deputy, committed the treſpaſs, and yet theac- 
tion was againſt the ſheriff, not for a tort done by the deputy, 
but by the eri himſelf. In the caſe of Woodgate vs Knatchbull 


2 Term. Kep. 148, the action was brought upon a penal ſtatute 


againſt the,ſheriff,, for taking higher fees than the law permit- 
ted; the receipt was given by the deputy, and it was objected 
that the ſheriff was not liable, thouga the deputy might be; 
but it was otherwiſe determined, and upon the principle rin 
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act of the baili . was the act of the ſheri®, In 3 Rep. #5, 

it is Jaid down, that the deputy 1s unknown to the plaintiff, and 

that the action can only be brought againſt the principal, 
 Lyoxs, J.—The great objection | is, that the action is found. 

ed on a record, which is not ſtated i in the declaration; - Can any 


caſe be produced where a judgment upon ſuc h a declaration has 


been ſuſtained? 
CAM PBELI. W herever mndebitatus uml {is broug cht, even 
tipo foleign julgment t the ſungment is ſet tor ch 1 in the e decla- 


ration. Cratoford vs Ahittali, Doug. 4, N. 


WIickHAM. I contend that a general Satebitatut afſumpfi 
is always in the fame form. The caſe cited by NIr. Campbell, | 
is not of an action for money had and received: the judgment is 


110 evidence of money 8 to the ule of the plaintiff. 


I admit that if a record be the ground of the action, it mull 
be declared upon; but it is otherwiſe if it be but inducement. 
In this caſę, the receipt of the money forms the Zi7 of the aC 


ton, and. that is a thing in pais. 


CAM PBEEL. If the NC of the ao grows ot of a record, 


it muſt be ſtated ; 5 if it be neceſlary to itate 1 Its, it cannot be 47040 : 
cd by changing the ſorm of ation 1 Ep. 233. Action of debt 
tes againſtf the ff 1eriff, if he return that he has Ievlèd the money, 


for it is matter of recore, Palm. 148. If the money be levied 


„bon A fi. fa. and the writ be returned, the ſheriff cannot plead 


wil debit, {or the return is matter of record, and not of fact. 1 
Ejp. 270; the return itſelf, is ſufficient to charge the ſheriff, 


without other evidence. Theſe caſes OM, that the return, 


which is a matter of record, forms the g of tlie s aQio a, and that 


the receipt is but inducement. 


Indebitatus efſumphit \ 18 not always genetaf, the decharation not, 
only does, but in many caſes ought, to . a ſpecification of 


T#/L 


the charge.” The caſe of Crawfnd' and” IPHiitd! proves this, 


and i if it were neceſſa lary to be ſpecial i in an action founded on a fo- 
reign Judgment, 1 the argument is a fortiort,, in in the cafe of a « Judg- 
ment rendered in our own courts. ._ | 

Wickauam. The Pratutiff might have recovered i in this ac- 


tion, merely upon proving che receipt of the money by virtue 


of the exeeution, though the writ had not been retur ned; and 
if ſo, it follows neceſſarily that the receipt is the ground of the 


acti LON. 


The caſe from Ehpiin 2 270 'only hews: that if the plz tiff in 


his declartion /zts forth the return of the execution, the theriff i is ö 
eſtopped to deny the receipt acknowledged on record; but i it does 


riot prove that the return aut be ſet forthe I 


again 

Ur 
for a { 
ciſion 
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1 admit that declarations of indelitatus aſſumpſit generally, 
are as various in their forms as declarations in debt; but indz- 


bitatus aftumpfit for meney bad and get, vd, admits but of one 


form. The cate of C:awford and Mbhiitall was not an indebitatus 
2/ſumpſit tor money hid and received; ſuch an action would have 
been improper, as the judgment was not evidence of money re- 
ceived by the defendant. on LE | 


G 


KoRAN E, J.—The declaration in this action, containing a 
general count for money had and received, ſeems at firſt view to, 


he a novelty, when uſed in a caſe like the preſent. On an ex- 
amination and ſearch into precedents, none have been found, 
which can warrant fo general a declaration as this, in an action 
againſt a ſheriff for money levied by his deputy upon an ex2cu- 
tion. 5 3 „„ 

There is no doubt, but that the receipt of the deputy is ſuf- 
ficient to charge the ſheri#, and that it is to be eon ſidered in 
law, as if the money had been actually received by the ſheriff; 
but the queſtion with me is, whether a general count for money 
had and received is a proper form of action in which to try the 
point, or whether the declaration ſhould not have ſet out the 
particular grounds of the aſſumpſit? Suchaſpecifi-ation would not 
vary the action; it would ſtill remain an action of indebitatus aſſump- 
fit founded upon a general implied promiſe, though the particular 
grounds on which ſuch promiſe aroſe, would be {et out, and a re- 
covery in chat caſe might be pleaded in bar of an action of debt for 
the ſame cauſe. Such a ſpecification, would not convert the action 
into an aſſumpſit upon a ſpecial undertaking. Thus, in the caſe 
of Crawford and Whittall, the action was indebitatus afſumpſit 
upon an implied promiſe, and yet a foreign judgment was ſet out 
35 the ground of the promiſe; many inſtances ſimilar to this 


might be mentioned, if it were neceſſary. The utmoft that the 


books ſay upon this ſubje& is, that indebitatus aſſumpfit will lie 
wainſt a ſheriff, for money levied on a fl fo. | ag 


Until Slade's caſe, a notion prevailed, that on a ſimple contract | 
for a ſum certain, an action of aſſumpſit would not lie, and the de- 


ciion in the above caſe, goes to a denial of that opinion; but 
this does not bind us to ſuſtain a general count for money had and 
received, in a caſe like the preſent, of which I find no precedent. 


Great encomiums have been pafſed upon the action for mo- 


ney had and received, by able judges; but I am ſatisfied, that 


dhe generality of the count in that action may often tend to ſur- 
prize a defendant; I ſhall therefore not incline to extend it, be- 


* 
* 


1 


yond the limits within which it is now confined. 


— iin n 


If the ſheriff in this cafe, had been ſued for the ſame cauſe in 


an action of debt, the return and proceedings muſt have been 4 
ſet out: if an action had been brought upon his bond of office, 
| the particular charges would have been ſpecified in the aſſign- I 
ment of breaches: if a motion had been made againſt him for F 
the money, the notice muſt have particularized the charge. Why 4 
then ſhall we not reſtrain the plaintift to a mode of declaring, 0 
which is always in his power, which is equally as favorable to a 
him, and more ſo to the defendant than the preſent, and is ana- x 
logous (as it reſpects notice of the ground of complaint) to the 2 
above mentioned modes of procecding ? | 7 N 
However conuſant a man in his private character is ſup. 50 


poſed to be of his own tranſactions, and of thoſe of his agents, 

it appears to me reaſonable, that a public officer ſhould have no- 

tice, when he is charged in his official character, of the nature of 

that charge. In this country, the deputy ſh iffs are compe- 

tent to moſt of the duties of the office, without the co-operation, 

or ſancłkion of their principles. It is therefore highly reaſon- 

able, that the ſheriff ſhould be previouſly notified of the parti- 

cular acts of his deputy, for which he is to be made reſponſible, 

i Being of opinion, that this court has the power, {which has 
| - been heretofore beneficially exerciſed by courts of law) to mould 
and faſhion declarations and pleadings, fo as to anſwer more ef- 
fectually the ends for which they were invented, and there be- 
| ing no ſeries of deciſtons (if a ſingle one) ſuſtaining a genera! 
| Count tn caſes like the preſent, I muſt fay, that I think this de- 
| dcCWlaration inſufficient upon the evidence exhibited in the cauſe, 
and appearing in the record; that the judgment of the Dittri& 
Court, reverſing that of the County Court on account of the 
generality of the declaration, is right, and as far as it goes ſhould 
be affirmed, But a new trial ought to have been awarded, with fen 
liberty to the plaintiff to give ſuch teſtimony as might correſ- 3 
nd with, and ſupport the declaration. Fhe judgment of the 
iſtrict Court ought therefore to be reverſed and remanded, che 
with a direction to award a new trial, with ſuch directions as trie 
above-mentioned, and not to allow the evidence which was ex- been 
cepted to, to go to the jur 7. | 5 | 
FlEMINd, J.—Thereis no doubt, but that indebitatus aſſump- 5 
ft will lie againſt the high ſheriff in a caſe like the preſent, and crap 
if the particular grounds of the charge had been ſpecified in this | | 
declaration, it would in my opinion have. been unobjectiona- 


ble. = . | 
The 


{ent caſe. 
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I de action on the caſe for money had and received is a bene- 
fcial remedy, and may be rendered more ſo by reſtraining it 
within proper limits, But it would defeat the great object of 


_ pleading, if we were to countenance this action in the latitude 


contended for, The caſe ſhould be truly and fairly ftated, that 
the defendant may not be ſurpriſed at the trial by a want of no- 
tice cf the real cauſe of action, and alſo, that he may be enabled 
to plead the judgment in that action, in bar of any other ſuit, 
which might be brought againſt him for the fame cauſe. | 
The defendant is the executor of the ſheriff, and is called 
upon to anſwer tor the acts of the deputy; how is it poſſible 
that he could from _ghis declaration acquire information reſpect- 
ing a tranſaction, to which we mult ſuppoſe him fo entirely z 
ſtranger ? If the caſe had been properly ſtated, he might have de- 
fended himſeit by ſhewing there was no ſuch record. If the 
ſheriff be obliged to anſwer for the miſconduct of his deputy, he 
ought to be enabled to recover over aggink the deputy, and to 
ſhew upon the record, on what account the judgment againſt him 
had been; rendered; this could not have been done in the pre- 


That tndebitatur aumpfit will lie againſt the ſheriff, for mo- 
ney received by his deputy upon an execution, is not denied; 
but the declaration may properly contain a ſpecification of the 
charge, and in my opinion ougut to do ſo, The caſe of 
Miodſord vs Deacon, Quo. 125 20b, is not ſo ſtrong as this, and 
yet judgment was reverſed on account of the generality of the 
declaration. Upon the whole, I concur with the judge who 
has preceded me, in the judgment which this court ought to 
render, 5 
 Lroxs, J.— That this is a beneſicial action to both parties, 
ſeems to be agreed by every one. It is alſo agreed, that an ac- 
tion of indebitatus ajjump/it will lie againſt a ſheriff, to recover 
money received upon an execution by his deputy. But unleſs 
the form of the action in ſuch a caſe be laid under certain re- 
frictions, it Would very illy merit the encomjums which have 
been paſled upon it, 8 . 1 

The great object of pleading, is to apprize the contending par- 
ties of the real ſubject of difpute; without it, they may be en- 
trapped at the trial, and real injuſtice may be produced. | 

I can find no precedent in England, or in this country, to 
warrant fo general a declaration as the preſent. It is tiue, that 
the reported caſes do not furnith us with the forms of the plead- 
ings, but it is to be inferred from them, that the declarations 

N in 


* 


| 
þ 
| 
| 
0 


S . , 


in caſes of this ſort were ſpecial. In the caſe of Wudfard Is 
Deacm, Cro. Fa. 206, it appears, that the practice had been to 


declare generally ; but the court in that caſe corrected it, aſſig 


ing as a reaſon, that the declaration did not ſhew for what cauſe 


the actio grew due. 


Being unſhackled by 5 Nenne the court as at 
erfect liberty to modify this action, ſo as to promote the great 


object of pleading. I do not ſay that the declaration thouls co 
tain a ſpecial ſtate of the caſe; but the defendant ſhould have 
been apprized that he was ſued for money received in his off 10 


capacity. 
The following opinion was entered viz; «“ This court being 
ce of opinion, that in all actions againſt ſher:ffs for money ha and 


& received by them, by virtue of their office, the nature of the 
© debt or demand ſhould be ſo far ſtated in the declaration, as to 
« diſtinguiſh them, from private debts and contracts, in order to 


<« prevent ſurpriſe, by giving note to the defendants of the 
& cauſes of action, tha: they may be ready to anſwer the ſame, 


6 and the plaintiffs not having ſtated in the declaration filed 
ce in this ſuit, that the money had and received by the defen. 
ce dant's teſtator was ſo received by him by virtue of any execu- 
« tion or of his office of ſheriff, there | is errror in the judgment 


cc of the County Court, in the court's allowing the copies of 
cc the records in the proceedings mentioned to go as evidence to 


« the jury; and that there is no error in the judgment -of the 


ce Niſtri& Court reverſing the judgment of the ſaid County 
Court on that account, but that there is error in the judgment 
« of the (aid Diſtrict Court, in not ſetting aſide the verdict in 
te the ſaid County Court, and awarding a new trial in the laid 
0 cauſe, with directions not to permit the copies aforeſaid to go 
as evidence to the jury, therefore” &. 
| Both judgments reverſed and a new 
trial 8 e: 
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R UN BEM nm inns, 6s 
againſt 1 : 
2 
*HIS was an at ion of debt brought by the appellee, as für- 
viving obligee of Alexandei Morris and others, late juſ- 


tic es of the County Court of Prince George, for the benefit af 
Alichæ as Garret and Sarah his wife, upon a guardian's bond. 


» 
- 


EC 


1 he defendant not appearing, an office judgment Was entered i 


againſt him and the ſheriff, and a writ of i inquiry, was executed 
20 18 damages aſſeſſed. The ee came before this court by a writ 
e ſuperjedeas awarded upon the petition, of the defendant Rujjn, 
Roa E, J.— In the argument of this cauſe, maiy points 
were mads at the bar; But it will be unneceſſary to decide any 
but this; namely, whether the judgment Was legally rendered 


| again the fher iff for hie not taæing appearance bail upon ſer- 


vice of the writ. 

As a preliminary to my opinion upon this point, I will give 
my preſent impreffions upon another, which is ſomewhat 
connected with it, and which was alſo mentioned in the 
argument. « Ic is, whether in a caſe like the pretent, of a 
juiizment by default for want of an appearance in an action 
of debt upon a bond with a collaterial condition, an Ka. of 


damages mult neceſſarily take place? 


There is no doubt, but that the 21 ſect. of the act fog limita- 


tions of actions; for preventing i rivolous and vezatious ſuits; con-" 
cerning Jeofails, - and certain proceedings in civil caſes, 


Ch. 76, was meant to extend an enquiry of damages to 1 
caſes of interlocutory judgments, in, actions of debt on ſuch 
bonds. The Engliſh ſtatute of 8 and 9 ill. 3, C. 11, is ſub- 


ſtantially like dur act, as to the preſent point; and it is laid 


down in the caſe of Godwin vs Crowle executor, Cup. Rep. 


359, that according to the true conftruction of that ſtatute, the 


penalty is not to be levied in any caſe whatever, | 
But our act, following that ſtatute too implicitly, has omitted 

to direct an enquiry of damages to be executed, in caſe of a judg- 

ment by default for want of an appearance; and it would be a 


ſubject of much regret, if this inattention ſhould defeat the de- 


ſign of the legiſlature, which was, that the penaliy ſhould not 
be levied for the firſt breach, but ſhould remain as a ſecurity, 


until it ſhould be exhauſted. But fortunately for the object of 


"n 


9 * 
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this beneficial law, the 42 ſection of the Piſtrict Court law, 


which is in pari materia with the other, has cured the omiſfion; 


it declares, “ that all judgments by default for want of an ap- 


pearance, &c. obtained in the office, and not ſet aſide on ſome 
day of the next ſucceeding Diſtrict Court, ſhall be final in acti. 


ons of debt founded on any ſpecialty, bill or note in writing, af. 


cęrtaining the demand, unleſs the plaintiff ſhall chooſe in any 
ſuch caſe to have a writof enquiry of damages, and in all other ca. 


ſes, the damages ſhall be aſcertained by a jury, to be empanelled & 


ſworn to enquire thereof,” Now, if the words, aſcertaing the de 
mand, be not referred to the word ſpeczalty, the judgment for the 
penalty of a bond with a collateral condition, would be final, 


and the intention of the above law would be fruſtrated, in caſe 
of a judgment by default for want of an appearance; whereas, 
by ſuch a reference, the judgment is final only, when the ſpec 


alty is for payment of money or tobaceo, and bonds with a col. 
lateral condition, will fall under the latter deſcription of the 
clauſe, whereby the intention of the law will be anſwered, by 


_ awarding an enquiry of damages 


The above clauſe in point of expreſſion, ſeems nearly anals- 
gous to the 26th ſection of the ſame laws which provides, 
that in all actions of debt, founded on any writing obligatory, 
bill, or note in writing for the payment of money or tobacco &c, 
the ſheriff ſhall return on the writ, the name of the bail by him 


taken, and a copy of the bail bond,“ &c. Are the words, for 


payment of money or tobacco here, to be referred to the words 
writing obligatory, fo as to produce a conſttuction which would 


diſpenſe with the return of a bail bond in actions of debt on 34 


writing obligatory with a collateral condi: n? I have juſt ſhe wn 


that analogous words in another clauſe muſt be underſtoad ac- 


cording to ſuch reference; in both caſes, the grammatical con- 
truction of the ſentence ſeems to warrant it; and the ſentence 
in queſtion may well be underſtood, as having the fame meaning, 


as if the word or, had intervened, between the words obligation, 
and bell, | 


As the true meaning of the 21ſt ſection of the act firſt men- 
tioned is, that the penalty ſhould not be levied, but ſhould mere- 
iy ſtand as a ſecurity for fuch damages as might be recovered, 


(which may often be very {mall when the penalty is very large) 
perhaps the legiflature did not act unreaſonably, in reſtricting ap- 
pearance bail to caſes of bonds for payment of money or tobac- 


co. Be this as it may, neither the words, nor the juſt interpre- 


tation of this ſection ſeems to require appearance bail to be re- 


turned, 


7 
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turned, in actions of debt on bonds with collateral conditions; 
and if fo, the judgment in the preſent caſe againſt the ſheriff is 
erroneous z but as it has been decided in this court, and partly 


in the caſe of I/hite and Johnſen, that a judgment againit a 
defendant and ſheriſt, which as to the latter is erroneous, muſt 
he reverſed in toto, all the proceedings in this cafe ſubſequent to 


the declaration, muſt I think be ſet aſide, and the cauſe re- 


| mand ed. | . 


*The opinion of THE COURT, was as follows, viz; 
«The court js of opinion, that appearance bail is not required 


by Jaw, in actions of debt on bonds with collateral conditions, 


« and not for the payment of tobacco or money only; and theaQi= 
« on in this cauſe, being founded on a bond given by a guardian 
« to the juſtices of the County Court of Prince. George, with a 
« collateral! condition as ſet forth in the declaration, judgment 
« ought not to have been entered at the rules in the clerk's of. 
« fice, againſt the ſheriff, for the non-appearance of the plaintiff 
« to the ſaid ſuit, and that the ſaid judgment not having been 
« {et afide as to the ſaid ſheriff before the writ of enquiry in the 
« proceedings mentioned was executed, and final judgment ren- 
« dered thereon againſt the plaintiff, che judgment of the ſaid 
« DiftriA Court is erroneous . | | | 
Judgment reverſed with coſts, the verdict ſet aſide, and al] 
the proceedings ſubſequent to the declaration, and the cauſe to 


be proceeded in anew on the ſheriff's return on the writ, againſt 


——— — — — 
—v —B Ant anc 4 1 


the plaintiff only. . 
. | 5 


1 SE. TIS * * * 


Note. The reporter was not in court this term, when the opini- 
ons were delivered in the caſes of Kuffin vs Call, Winſton's executor v. 
Franciſco, Pearpoint vs Henry, Burwell vs Anderſon, and Walker vt 
Walke, but was favored by Fudge Roane, with the notes of the opinions 


delivered by himſelf in thoſe caſes. 5 
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RUF FIN, 5 
1 = againſt. | ls 
PENDLETON & COURTNEY, executors of 
op r 


7 was an action of debt 1 by the avpellant i in the 


Diſtrict Court of King and Ducen, upon. a judgment re- 


covered by motion agaliutt the appeli. es, as CXecutiors of Willi 
am Harwood, The declaration ſtates the julgmen t and award 


of execution thereupon, with the return, © that no effects df the 
teſtator were to be found in the hands of the defendant,” The 
declaration avers, that after the rendition of the ſaid judgment, 


divers goods and chattels which were of the faid teſtator at the 
time of his death, of value ſufficient to ſatisfy the ſaid jugment, 
came, fo the hands of the defendants to be adminiſtered, which 


goods ang chattels, the defendants waſted &c. b 7 which: an action 


accrued” & 


Plea, Fr de EAT, wo action aforeſald ought hot to 


have or maintain againſt the defendants, becaufe they ſay, that 


at the time the, ſaid judgment given againſt them by the faid 
Diſtrict Court, no goods and chattels Which were of the ſaid 
teſtator at the time of his death were in the hands of che defen- 
dants to he adminiſtered, nor have any goods or chattels of the 
faid teſtator at any time afterwards come to their hands to be 
alminiſtered, except only goods and chattels to the value of 

and which are not ſufficient to ſatisfy the ſeveral 


judgments herein after mentioned, and which are bound and li- 
able to the execution of the ſaid judgment,” Mans follows a ſpe- 
ciſication of the judgments} “ which faid ju: 


gments are ſtill in 
full force, and in no manner reverſe] or annulled; and the de- 
fendants further lay, that they have not waſted, eloined, con- 
verted or diſpoſed of any of the goods and chattels which were 


of the teſtator at the time of his death to their own proper uſe, 


in manner and form“ &c, To this plea the plaintiff replied gow 
ncrally and iſſue was joined. 


At the trial, the plaintiff objected to the defendant” s giving a- 


ny evidence to the jury in ſupport of the iſſue joined, tending to 
prove any part of the plea, which: might have been properly 


pleaded to the cxoneration of che 27 upon the original 


motion, | 
= 


the executor 5 an 5 f 
| Hall does not apply. But if J ſhould admit the plea to have 
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biotton, whereon the judgment mentioned in the declaration 


was obtained, the plaintiff having given in evidence. the judg- 


ment, execution and retufn thereon. But the court being of 


opinion; that the former judgment obtained againſt the defen- 


dants, not being according to the courſe of the common law; 
they had been thereby precluded from defending themſelyes, as 
otherwiſe they might have dene; ovet-ruled the motion; and 


permitted the defendants to give evidence in ſupport of every 


part of their pleaz whereupon the plaintiff tendefed a bi df ex- 


ceptions which was ſealed and made part of the record, , 
Verdict and Judgment for the defendants, from which the 
plaintiff appealed to this court. %%% 
MARxSsUAILL fot the appellant: It is moſt clear, that * 
can be pleaded in bar of an action of debt, or of a ſcire ſucia 
upon a judgment; which might have been pleaded to the or igi- 
nal action. A full àdminiſtration, or ſubſiſting debts of ſuperi- 
oc dignity might have been properly uſed as a defence in the o- 
tiginal action, but were inadmiſſible in the preſent fuit; The 
judgment obtained upon the motion; amoünted t5 a. confeflion 
df aflots; and eſtopped the defendant from afterwards denying 
that he had a ſufficiency to ſatisfy this judgment. The reaſon 


aſngned by the court for over-ruling the motion was certainly 


hot a found one; for the appellee might have given evidence 


to prove a deficiency of aflets; as well upon à motion; as in 4 


regular common law action. : [oo ada tek rode ton 

_ CampBiy for the appellee: The plex of . fully adminia 

ſtered does not go to bar the plaintiff's claim, but to protect 
7 therefore; the rule mentioned by Mr. Mar- 


been bad, ſtill this will not impeach the opinion of the court; 
for if the plaintift; inſtead of demurring, take iſſue on the plea, 
the defendant ought not to be prevented from proving the ftuth 
of it. . : 3 5 ; 3 „ ; 
MARSHALL. 17 the plea be immaterial the court will award 


2 repleader ; this is always done when the plea, if true, offers 


no bar to the action; and if J am tight in this, the judgment 
muſt be reverſed, We ate then brought back to the validity of 


the plea. If the appellee had fully adminiſfeted the aſſets, the 
appellant could not have had a judgment, unleſs he were con- 
tented to take one when affets might come. But if a judgment 
de obtained againſt the executor; he can only defend himſelf a= 
7 an action founded upon that judgment, by ſome mattet 


eriar ti the judgment, „ 
| | Campzgttf 
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Caursgil. The fiſt judgment does. not 1 chon the X 
ecutor with the payment out oi his own eſtate, unleſs he put in 
2 falſe plea. Upon the pleas of payment, and fully adminiſtered, 


the Tad. may be againſt the plaintiff upon the kecond, and! in 


his ſavor upon the firſt plea, 
This caſe is much ſtronger for the executor, on account of 
the firſt judgment having been rendered upon motion; theſe 


ſummary remedies are not to be favored, becauſe they are con- 


trary to the courſe of the eommon law. The ex cutor hal a 
right to a trial by jury upon his plea of fully adminiſtęered, and 


though the exi/lence of the debt might have been eſtabliſhed by the 


firſt judgment, it was ſtill right, that this collateral queſtion 
| ſhould have been decided by the j jury. It is impoſſible that any 
precedents ſhould be found to govern this caſe, and therefore the 
court will fo conſtrue the law which ſanctions this ſuminary 
mode of proceeding, as to preſerve the trial by. jury e it is 
not expreſsly taken away. 

MaxsHALI. The amount of M. Campbell: en is, 


that there is no difference between a general judgment againſt 


the executor, and one which is to depend upon aſſets afterwards 
coming to his hands, But it is clear law, that in the former 
caſe, the ther: may return a devaſtavit if he pleaſe, becauſe 
the executor is eſtopped to deny aſſets; the ſciſe fiert inquiry is 
only for his ſafety. It is certain, that judgment rendered upon 
confeſſion, or by default, is an admiſſion of aſſets; ſo if it be 
rendered upon the plea of nen 7 fatum, or upon the plea of 
FP Salt. 3101 Ath. 202. And there is no difference 

etween thoſe caſes, and the prefeat, for the eſtoppe] i is produc- 


ed by the defendant's not pleading fully adminiſtered to the r fl. 
n aQion, 


CAMPBELL. The caſe from il. is not ſupported by the 
Authorities which ate there cited. Rol. Ab. title executors is 
referred to in 2 Bac. 435, and the law there ſtated is, that the 


executor is no farther . 6a than as he has aſſets, unleſs 


he make himſelf liable by a falſe plea, or by ſuff-ring judgment 
ta paſs agai::it him by deſauſt. If the not pleading fully admi- 
niſtere! will ſubject him to the payment of the debt out of his 
oa eſf ate. why do the hooks all lay it down, that he makes 
himſelf liable b a falſe pl-ae? judgment by confeſſion, or by 
default is Rated to be an admiſſion of aſſets in x Eſp. 295.—ln 
Hob. 1 78, it is Tail down, that a confeſſion of judgment i is not 
an adm Nn of affets, and yet there is no plea of fully adminit- 


tered iii tha caſe. But none af the caſes prove, that aſſets are 


confeſſed, 
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confeſſet, by the failing to plead fully adminiſtered. If the 
doctrine contended for by Mr. /Zarfhall be correct, what 
reaſon can be aſſigned for the judgment being entered de bonrs 
fa ES 4 wo „ 5 

THE COURT delivered the following opinion: „ That 
& the appellant having in his declaration filed in this ſuit, only 
e ſuggeſted a devaſtavit of affets which accrued after the jug- 
« ment obtained by him againft the appellees as executors of 


„ }J/{liam tiarwed in the Diſtrict Court of King and Queen, 


as ſtates in the ſaid declaration, the appeliees were not Hop- 
& ped from pleading a ſpecial plene adminiſtravit in bar of the 
« apneslant's act jon, nor precluded from proving the fame by 
< the evidence ſtated in the record as offered by them on the 
« trial of the iſtue in ſupport of their plea, and that there is no 


error in the opinion of the Diſtrict Court permitring that evt- 


a gence to So to the jury.“ | > | 
1 | Judgment aſfirmed. 


— 
5 


* 


WINSTON's Executor, 
) . 
F-R-AN CIS C0: 
| HIS was an action on the caſe brought by the appellant in 
the County Court of Buckingham. The declaration 


ftates, “ that the defendant in the year 1783, was indebted to 
the teſtator of the plaintiff in the ſum of / 50, for a riding chair 


and clock, and being fo indebted, the detendant lef: in the hands 


of the teſtator, a bond given by Abraham Sandefier to A ichard 
Fretwe'l for { 50, and gave directions to the teſtator to collect 
the money when it ſhould become due on the ſaid bond, and 
apply it to the payment of the ſaid debt due from the defendant, 
and if the money mentioned in the ſaid bond could not be col- 
lected, or the ſame prove bad, that he the defendant would 


make it good, or pay to the teſtator the ſaid ſum of „ 50, 


whenever afterwards required,” and avers, “ that the ſaid bond 


was given for a gaming conſideration, and that the obligor hath 


refuſed to pay, of which defendant had notice, who notwith- 


ſtanding promiſing the ſaid money to the plaintiff to pay in right 
of his teſtator, when required, he hath not paid, though thereto 


oftentimes 
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oftentimes NY; to the damage 0 of the plaintiff as executog 
aforeſaid 

Upon the Peg of non ref tt, the j jury found a verdict for 
the appellant, | 

; 8 motion was made i in arreſt of judgment ſor the following 
cauſes. 


1. That there was no aſſignment of the bond by Fretwoll 0 


Franc: co, nor by Franciſcg to the teſtator. 


2. That it did not appear in evidence that ſuit had been ever 


brought on the bond, or at what time application. for payment 
| had been made. 
3. That the declaration is uncertain, illegal and informa). 


"The Court determined the errors to be ſufficient, and arreſt. 


ed the judgment, from which the plaintiff in the County Court 
appealed to the Niſtrict Court of Pringe Eaward, where the 


judgment was affirmed, * becauſe it appeared to the court, that 2 


there was no aſſumpſit aid i in the declaration.“ 


From this judgment of aſfirmance, an appeal was ante to 


this court. 
Rox E, J.—Altho! an aſſumpſit is the very giſ of this acti- 
on, yet I would always incline to ſuſtain à declaration where 


one is laid, however irregular 1 the expreſſions to that effect may 


be, eſpecially after a verdict. Buri it muſt be poſitively charg- 
ed, otherwiſe the declaration does not ſet out 3 ſufficient cauſe 
of Aion, to entitle the plaintiff to recoyer, 1 


In this declaration it is no where averred, that the cefendant 


| promiſed to pay the money, and in this reſpect, it is no way 
d 


iſtinguiſhable from the caſe of Lee vs Welch, 2 Stra. 793. In 


that caſe, the declaration ran thus, © that the defendant being 
indebted to the plaintiff for goods ſold and delivered, would well 
and truly content and pay” ' Teaving out the words and in conſi- 
deration thereaf aſſumed u 277 himſelf and then and there promiſed 
&c. After ee by default, it was . there being na 
group actually laid. 

In the preſent caſe there is a verdict, and the queſtion is, 
whether this will cure the defect in the declaration? In the 
Cale of Avery vs Hasle, Cowp. Rep. 825, it is ſaid, that altho 
a verdict will cure ambiguity, it will not aid where the gift of 


the action is not laid in the declaration. And the rule laid down 


by the Engliſh judges, that a verdi will ſupply whatever muſt 


of neceſſity have been proved ta the j Jury, is ſuppoſed not to Ae : 


to ru where the gilt of the action i is omitted, 
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50 too, that clauſe in our act of Jeofails which declares, 
that a verdict ſhall cure the omiſſion of the averment of any 
matter, without proving which, the jury ought not to have 
given ſuch a verdict,“ cannot be conſtrued to cure the want of 
an averment of the cquſe adtian, for in ſuch a caſe, no judg- 
ment can be given. 1 „ | | 

But it was contended, that the following words in the latter 
part of the declaration, „who notwithſtanding promiting to 
pay ſaid money &c.“ amount to an averment of a promiſe; but 


the promiſe ought to be diredly averel, and not by way of in- 


fergnce, I think the judgment ought to be affirmed. 


TRE COURT affirmed the judgment 


7 


of che Niſtric} Court, 


% © 


ö CHINN, Executor of DOWNMAN, | 


» 


by the defendant in error againſt the plaintiff, upon a 


judgment of the Diſtrict Court of Northumberland. 

The ſheriff took a forthcoming hond payabie to himſelf, with 
condition to deliver the property to the ſheriff when demangedz 
but the amount of the execution was not recited, | 


It appears from the record, that on the 4th of January 1793, 


2 ſecond execution iſſued upon the original judgment, by which 
part of the money was made, but this execution is not ſpread 
upon the record by a bill of exceptions, nor does it appear to 
have been noticed by the court, Upon the motion of the de- 
fendant in error, the forthcoming bond above ſtated was quaſhed, 


zs being informal, The order of the court was entered as follows 


viz: on the motion of John Chinn &c, executors of Rawlergh 
Downman deceaſed, againſt Rawleigh Detonman, on a bond taken 
on an Execution ſued out of this court by the ſaid executors, a- 
gainſt the ſajd Rawleigh Downman, it is ordered, that the bond 
taken on an execution ſued out of this court by the ſaid execu- 
tors againſt Rawleigh Downman to Richard Beale ſherift of 
Richmond county for the forthcoming of property taken on the 
6 id execution, be quaſhed, it appear ing to the court that the 
n e T2 


4+ + 


(Y: the 3d of October 1791, a writ of fi. fa, was ſued out; 
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To this 8 a ſuperſedeas was awarded by one of the jugg- 
es of this court. | 
CAMPBELL for the plaintiff in error, contended, that the 
court ha no right to quath a forthcoming bond, although it 
ſhould be informal! iy taken; that it was to ve the force of 
2 julgment; and was as completely out of the reach of the 
Jame court to which it was returned, as the judgment of a pre. 
ceeding term. would have been. But that if the court might 
properly exerciſe this power, the ſecond execution ouzht alſo 
to have been quaſhed, ſince it improvidently iflued upon the o- 
riginal judgment, after a forthcoming bond had been taken and 
returned; and to prove this he relied upon the caſe of Taylor vt 
Dundiſs decided in this court, (ſee ante vol. 1, p. 92.) 

W asnixnGToN for the defendant, contended, that the 
bond being clearly de: fective, could no otherwiſe be got rid of, 
fo as to authoriſe the plaintiff to proceed to obtain the eſfect of 
his original judgment, than by a motion to quaſh it: T hat in 
the cale of Hendricks and Taylor vs Pundaſs (ante p. 50) this 
court had atirmed the judgment of the N court, qualh- 

ng a forthcoming bond. 

As to the ſecond execution, that was merely a miniſterial 2G, 
2nd could only have been quaſhed by the court from whence it 
i/[zed, upon a motion regularly made for that purpoſe, and if 
upon that motion the court had given an erroneous opinion, it 
might properly have been corrected upon an appeal] to this court, 

Bu: upon this/anpea!, the court is confined to the judgment cf 


the Diſtrict Court upon the motion which was made, and cannot n A 
notice the ſecond Secütic : Which is regularly. no part of the re- com! 
cord. This ag was ſettled in the caſe Leftwich and Stovat judg 
(ante vol. 1. p. 303) In the caſe of 7 ar us Dunaaſt, 2 ſecond yell 


execution ſued without a previous mocion having been ma le 
to . the forchcoming bond, and the motion which pr 26uced 
the judgment in that cafe, was to quaſh the ſecond execution. | 
RoaNxE, J.—There is no doubt, but that this bond is faulty 
in the following inſtances at leaſt, 1ſt, that it is made payable, 
not to the creditor, but to the ſheriff. ly, t the e ol he 
execution is not recited in it; and 34ly, the condition is to de- 
liver the property, not at the time and place of fale, as it ſhould 
haye been, but when demanded. But it is objected that the 
court had no power over the bond, ſo as to quaſh it, though e- 
ver ſo faulty. Tbe caſes which were cited by the counſel for 
the defendant in i and another allo decided in this court of 


Hubbard 


i — 


ng n 
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Hubbard and 22 1 vol. 55 p. 2500 furniſh a eompleat 
anſwer to this objection. 

The order of the Diſtrict Court though right upon the main 
points, is rather too general, in not ſpecifying the bond more 
particularly by its date, amount &c. however, as it is ſpread 
upon the record, we muit ſuppoſe, that it was that bond to 
which the motion and order related. _ 

As to the ſecond execution, there is no doubt, but that 150 
court ought to have qua ſhed it, if a motion for that purpoſe 
had been made. But it does not appear that the court were in- 
formed of its exiſtence, and therefore we cannot ſay that they 
erred, 

US ARRINGTON, 9 55 —Concurred in the Re opinion. 

| Lyons, J. It ſeems to have been admitted by the counſel 


bor the plaintiff, that this bond was faulty, but the power of 


the court to quaſh it is denied. It would certainly be highly 
inconvenient, if miniſterial acts like the preſent were without 
the controul of that court to which the officer belongs, and if 


the only remedy for the party aggrieved by his miſtakes, were 


an action againſt the officer. I hold the law to be otherwiſe, 
and that the court may proper! y correct the miniſterial acts of 
its own officers, | 

The proceedings in this caſe have certainly been very irregu- 
lar; the court ought to have quaſhed the ſecond execution, if 
an application for that purpoſe had been made, becauſe the forth- 
coming bond whilſt in force, was a fatisfaction of the firſt 
ſulgment. The general courſe is to. quaſh the execution, as 
well as the bond; but as no motion for this purpoſe was made, 
we cannot condemn the order which was made. 


Onder . 


againſt 
P R. FIC, 


BE elt againſt hom a. decree had beet entered in 
the High Court of C hancery, filed a bill of review ſtat- 


1 


ing NEW £ Ihe appellee aniwered, and a genetal repits 
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tation was entered and commiſfions awarded; in leſs than a 
month after theſe proceedings, the cauſe was ſet down, heard; 
and a decree entered; from which Dalby appealed. | 

The following, was the opinion and decree of this COURT; 
* Whenever a general commiſſion iſſues for taking depoſitions, 
« upon an anſwer and replication filed in any ſuit depending in 


Lethe High Court of Chancery; fix moaths from the time of 


ee che rrp!ication ſhould be allowed the parties for taking their 


&« Jepoſitions, and that ſuch cauſe ought not to be ſet for hear. 
ing, nor heard and finally determined; without the con- 


ic {ent of the parties entered on record; before the expi- 
te ratio" of the ſaid fix months, according ta the direction of 
de the act of Aſſembly concerning tte High Court of Chancery; 
& and it appearing by the record; that the replication in this 


E& ſuit was filed in the month of May 1795, and that 


ec the cauſe; was without the conſent of the parties ſo 


et entered on records heard and finally determined on the 
t 24 of June Pings the ſaid decree is erroneous,” There: 


& fore it is decreed and ordered; that the ſame be revetſed and 
© annulied; and that the appellee pay to the appellant his cofts 
« by him expended ifi the proſecution of his appeal aforeſaid 


d here. And it is ordered, that the cauſe be remanded to the | 
te ſaid High Court of Chancery to be put on the rule docket and 


cc proceeded in according to the foregoing opinion of this court; 
& allowing the parties ſix months including the time the cauſe 
te had remained at the rules after the replication, and befors the 
te date of the decree aforeſaid for taking thetr depoſitions; befort 


à the ſame be again fet for hearing.” 


PEARPOINT, 
Againſt 
H ENR T. 


HIS was an action of troyer and converſion bfougfit i 
the Diſtrict Court of Monongalia, by the appellee, fot 


# negro woman. Upon the plea of not guilty, the jury found 
a verdict for the appellee. The appellant moved in arreſt of 


Birnen and amongſt other errors aſſigned the follow ing viz. 
« that the price or value of the negro is not ſet forth in the decla- 
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Ju lament for the appellce, from which an appeal was granted 


"to this court. 5 | | 
 Vitiians for the appellant, It is eſſential in an action of 
trover and converſion, that the price (null. be ſtated in the de- 
claration, 5 Bac. 275. If fo, it is not cured by the act of Jes- 
fails. It is true, that a miſtake in ſetting forth a ſum of money, 
quantity of merchandize, &c. is cured, if the ſame be rightly 
ſtated in any part of the record; but this clauſe in the act of 
Jerfauls, will not aid the total omiſſion of price. 

MARSHALL for the appellee. It is laid down in the caſe of 
Word us Smith, Gro. Ja. 129, by three judges againſt two, 


that at common law, it was not neceſſary to ſtate the price in 


an action of trover and converſion, and the reaſon given ſeems 
to ve a found one, VIZ: that damages are demanded, and not the 
thing itjelf, But if this were not lo, it is Certainly mere matter 
of form, and therefore cured by the act of Feofails. It daes 
zot appear that the Caſe cited from 5 Bac. Ab. 275, was after 
verdict. 

WII LIAus in teply. Another reaſon why the ral ſhould 
be ſtated in this count: iy is, that the court may ſee whether they 
can properly try the ſait in that particular form of action, for 
if the value were below L 6, the ſuit by the law of this ſtate 
ſhould be by petition. 

Roaxe, Is ſeems to be the better opinion, that a decla- 
ration in this action need not ſtate the price of the thing convert- 
ed, tho” this is neceflary i in the action of detinue, where the thing 
tlelf, or the value is to be recovered. In the former caſe, it is 
not the price, which the plaintift goes for, but damages fer the 
converſion : and even where the price 1s laid, he may recover 
more or leſs, provided the damages do not exceed thoſe laid in 


the declaration. 


* 


THE COURT affirmed the judgment. 


Z BURWELL, 
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I, That it doth not appear in the bond, for what pr. 
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BURWELL, 
againſt 


ANDERSON, *. 


HE appellant obtained a ſupe rſedeas, to remove the record 

of the proceedings of the e County Court of Glouceſter, be. 

fore the Diſtriẽt Court of Williomſourg. The record contains 
a twelve months replevy bond, given by Burwell to Ande- fn; 
an affidavit of daithew a e agent for Matthe nd: gen 


& Co. that the whole amount of the rep! 2vy bond was then Gus, 


It is then tated, © that a fe Ja. iflued on the above bone „ on the 


12th of October 1793 8 
The errors ſtate in the petition for the ſuperſ ſedeas were 
pert) 

q 


S 


_ 
— 


the ſaid Burwet the ſame was entered into, as the law 11 


it ſhould.” 
« 2d, That the aFidavit on which ow execution iſſued upon 


the faid repiey y bond, was not made by the creditor, or by his 
ahoenee.” - | 

Phe Diſtrict Court quaſhed the writ of ſuperiereas with coſte, 
ds having improvidently itived, from which judgment Burue i 
appealed, | - 

ROANE, J.—It is unnecciÞ:ry to confider the errors fat in 
the petition for the ſuperſedeas, though at proent, I do not think 
there is any weight in them. The only queſtion is, whether 
the writ of ſuperfedoas i tmDrovidently iflued or not? 

A ſuperſedeas, is one mode pointed out by our law, by which 
the record of an Iuferior Court, may be removed into a Superior 


Court, and the propriety of the judgment there examined. 
But there mutt be a Judgment of the Inte. tor Court; this is ap- 


parent from a view of all the laws upon that ſubject, and parti- 
cularly from that, which directs the 8 iperior Court upon a re- 


verſal, to give ſuch Judgment as the Inferior Court ought to 


have given. 
This cafe, was aſſimilated by the counfel for the appel nant, to 


an award of execution upon a forthcoming bond, in which caſe, 


a ſuperſed2as might properly iſſue, But in that caſe, there is 
a Judgment of the cor it, or an award of execution in nature if 


a judgment. If the hond's in queſtion be faulty, the party might 


have moved the County Court to quath i 1 as well as the exe- 
| cution 
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cution Mued upon it, and the opinion of the court unon ſich 
motion might, if erroneous, have been corrected by a Superior 
Court upon a ſuperſedeas; but in this cate, there was no Judge 


uE COURT affirmed the judgnient 


of the Diltrict Court, 


SARAH WALKER & THOMAS WAL. 
KER, executrix & executor of THOMAS R. 
Wal Nun, deceaſed, 

againſt 
THOMAS WALK E. 
* HE appellee filed his bill in the County Court of Princeſ 
"Anne, ſtating, that the ſaid Thomas R. Hauiber was ap- 


pointes: his guardian, and! in the year 1776 was indebted to the 
pieintiff, £112: 12: O: 2, as appeared by his guardianſhip ac- 


counts, ſeteled and filed in the County Court. That inthe year: 


8 the ſaid 7 hamas KR, Walker, paid to John Toroughgeod, 
the ſubſequent g guardian of the plaintiff, £ 854: 3: 3 in bonds, 


leaving a balance of £ 468: 8: 83 ſtill due. I i prayer of the 


bil is for payment of this balance with intereſt. 
The anſ wer ſtates, that after the appointment of T harough- 


god s guardian to the plaintiff, he and the teſtator, T homas R. 


i ater, iettied the accounts of the latter, and ſtated a balance 
wen due to the plaintiff, of, £ 244: 12: 2. That they have 
underftood, that in the 0 ar 1787, after the plaintiff came of 
age, he accepted a hond. from the ſaid teſtator for the above ba- 
knce. T hey ar: mall payment fince, and are ready to diſ- 
charge the balance ſtill due. 

Amongſt the exhibits filed in this cauſe, i is a letter from T ho- 
tug hengd, tothe tellator, Thomas R. Walter, dated in June 1786, 
enclotnu: g a blank bond, with a requeſt, that the teſtator would 
ſettle the balance dye to the ward, (the preſent plaintift,) fill up 
the bond with the ſum due, and return it executed, The wri- 


ter alſo acknowledges in this letter, the receipt of £ 300, in 
Jzyuary 1780, © which” he fays * will, according to tue ſcale 
of 
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of depreciation amount to / 7: 10 ſpecie, and being deduQeg 
from the balance now on the books of the {aid teſtator, will be 
the amount in which ke is indebted,” Healfo adde, & that the 
teſtator ſhould not complain of hardſhip in the ſertlement, as a 
great part of the money paid by the teſtator, was received by 
him in paper money according to is nomira} amount.“ In 
anſwer to this letter, (alſo dated in June 1750 the teſtatof 
promiſes to prepare for the ſettlement, and adds, ©& that he 
{hall fav no more about hardihips, 1 fully ſatisfied that all 
debts ſhould be ſettled,” 

The bond was accordingly filled up with the ſum of {24 
and returned: it was aſterwards accept e] by the plaintiff with. 
but objection, except, that by letter, he required a bond from the 
teſtator for the amuaunt of the iuterẽſt on the £244, from a vate 
anterior to the e bond; 28 bond for iutereſt wus not 

ven. 
he cauſe coming on to be Le: on Fa bill, anſwer, ont 

c tion and exhibits, an account was rates he com miſſion- 
ers report a balance of { 784: 4 due the plaintiff, with interei}, 
In this account they reduce the { 300 by the ſcale of January 
1780; they alſo make a ſpecial report, ſtating the bond above 
mentioned, amo 3gft other exhibits, but give it as their opinion, 
that the plaintiff was not bound by the ſettlement, nor by his 
letter to the teſtator, ſince the terms of it were not accepted. 

The report not being excepted to6, a decree was made con- 
firming it, from which the defendants appealed. 
71 he High Court of Chancery directed an account to be ſet- 
tled, before one of the waſters of that court. 

To the report made by the maſter, exceptions were filed, 
and 2moneſt others, the following; viz; that the fs 
tlement with T hyroughgood ought to be eſtabliſhed; and if not, 
the payments in paper money ought to be credited at their no- 
minal amount, and not according to the ſcale. | : 

The exceptions being over. ruled, the decree of the Cour "ty 
Court was affirmed, and an appeal was prayed | to this 
Court. 

MARSHALL BE the 0 The et en FS 
firſt and ſecond guardian was binding upon the ward, unleſs un- 
fairneſs or colluſion between them in making it, had been 
charged, and proved. But if I am incorrect in this, I contend, 
that the payments made to the ſecond guardian in paper money; 
ought not to have been ſcaled. The a of 1781, Ch. 22, is too 


olcar upon this «anne to Foe: mapa ; it declares, that all 
2 £ payments, 
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yavments, either to the full amount, or in part diſcharge of any 


| bebr, are to be credited at their nominal amount. Nothing |] 


conceive, but the agreement of parties could vary this rule. 
It is true, chat in this caſe, the payments were ſcaled by the 


| ſertlement, but this was palit of the ſettlement, and if the ſet- 


emeut be annulled, the 2greement to ſcale has equally loſt its 
obligation upon the parties; for ſurely, the court will not ſet 
aſide the former, and bind the parties by the latter, when both 
conſtitute one entire act, | 

CAMPBELL for the appellee. This is the common cafe of a 
ward calling upon his l for an account. Ihe guardian 
attempts to avoid it, by inſiſting upon a ſettlement made with 
the former guardian; a fact not reſponive to the bill, and there- 
fore not to be noticed, further, than as he could prove it to be 
correct aud fair, T hat i It was cents in this caſe, cannot be 


. contended. 


As to the payments made by the 5 they ought to be 
ſoaled. That clauſe of the act of 1781 Ch. 22, which geclares, 
that 7; avments made of any ſum, either to the full amount, or in 
part payment of any debt, ſhould be credited at the 3 4 
mount, was never conſidered as being applicable to caſes of run- 
ning ac, gunts, 

WICKH a on the ſame fide, I S it as an important 
queſtion, whether the exception to the maſt+r's report, can a- 
vail the appellant, as it was not originally taken to the report 
mate in the County Court. 

I doubt very much the power of the High Court of Chance- 
ry, acting as an appellate cout, to direct an account. The de- 
cice tuch as it appeared upon the record, ſhould have been at- 
hrmed, or reveried and rontanded; and 15 ſo, the former muſt 
have taken place, fince the report on which the decree ſought 
to he reverſed, was founded, was not excepted to. As well. 
might this court direct an account, 2 and upon the report, make 


a decree correſponding with it, but this was never yet attempt- 


ed. The reference in this caſe was only for the purpoſe of 
calculation, and was not intended to open the decree. | 

As to the merits, I lay it down, that nothing can Ciſcharge 
the guardian from accounting, but a ſettlement with the ward, al- 
ter hisattaining full age. Payments tothe ſecond guardian, would I 
admit, be valid, but a ſettlement would not, Great inconvenience 
might reſult From a contrery doctrine; the ſecond guardian 
might with the beſt intentions be impoſed upon; and yet he mig gkt 


repel the claim o { rhe ward, my fayi ing; he Was 2 truſt gez and act- 
5 . . | ed 
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ed with good faith, and therefore ſhould not be charged; and 
the firſt guardian would defend himſelf by the ſe tlement. 

But ig this caſe, no ſettlement appears. One guardian de. 
mands it of the other, and calls for a bond for the balance: 2 
bond is given, but no ſettlement is made, 

The conſent of the appellant to be accountable by the ſeale, 
forms no part of the ſettlement, but is antecedent to it. | 

- The act of 781 with reſpect to partial payments, is Never 
applied to items in unliquidated, running eee and ſo it 


hs been often ſettled in this court. But , it can never 


apply in the caſe of a truitee. 

MARSHALL in reply. There is no doubt, but that the Chan- 
cellor may, upon an appeal, open the decree, and if neceſſary, 
direct a new ſettlement of the accounts; he is in the conſtant 
practice of doing fo, and I have neyer before known it quels 
tioned. 

In Hamphbrey and Smith, this © court reverſed the Chancellor's 3 
decree, becauſe x calculation had not been made by the maſ- 
ter, which any perſon might have made in one minute. 

But be this as it may; if the error appear in the decree of 


the County Court, or is apparent upon the face of the account, it 


will be ſufficient to reverſe the decree of the High Court of Chan- 
cery, although no exception was fpecially taken; for an exception 
is not neceſlary, where the error appears, either upon the face of 


the account, or in a ſpecial report. The uſe of an exception is, 


to bring into view ſuch objections to the report, as do not ap- 


pcar upon the face of it. 


In this caſe, the commiſſioners have ſtated ſpecially, the 
ground upon which the account is ſettled, and the court are at 
liberty to ſay, if they decided right or not. 

But it is contended, that no ſettlement was made; we ſee 4 
letter reſpecting a ſettlement, with an admiſſion of the ſum then 
due, an account, and 2 bond for the balance, in the poſſeſſion, 
firſt of the guardian, and then of the ward. Suppoſe that the 


ward was not originally bound by the ſettlement; he is certain- 


ly concluded by his ſubſequent conſent to, and ratification of it, 

This conſent is proved by his having pofleffion of the bond 
after his arrival at age, and his letter to the teſtator, demand- 
ing a bond for the intereſt due on the 244. 5 


It is then ſaid, that in caſes of this B we are not entitled to 
a credit for payments at their nominal amount, and that the 


point has been ſo decided in this court. If ſuch have been the 


The 


e. 
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The teſtator ceaſed to be guardian before depreciation began ; 
Thoroug good ſucceeded him in that office, which completely 
eloſed the accounts of the former; the balance then due, whe- 
ther liquidated or not, was a debt to be paid; no further Rems 
could be introduced into it but payments, and theſe, when 
made, were like all other payments. 


It is objected, that YYalter was a truſtee; ſo he was until he | 


eaſed to be à guardian; but whether he was or was not, it has 
been determined in this court, in the cafe of Sallee and Yates, 
and Granverry and Granberry, that payments made by an exe- 
cutor to the ẽſtate he repreſented, and entered on his books, 
ſhould be credited at their nominal amount. 

Wie are then brought to conſider, whether this right to a ere- 


eit at the nominal amgumt has been abandoned, Ir 18 not true 
as Was contended, that the content of tie N to ſcale, | 


1 88 ied the ſettle ment; but if it were, the principle of the ſet- 
t ment is thereby eſtabliſhed, ard it the ſettlement be ſet aſide, 
it would be monſtrous to bind the teſtator by his conceſſions in 
that letter, winch were made oy order to produce the ſettle- 
tent: 

Rox, J. Upon the app intment of Thoroughgood, in 1776, 


a2 guardian of the appellee, the character of the appellant's teſ- 


tator as guardian cealed, and with it, his liability to pay and 
r-ceLve monies generally, on account of his ward. Conſequent- 
l;, any payment by him thereafter, to the ſucceeding 
Suse ſhould be conſidered as a payment on account of a 
ccbt admitted to be due. And the receipt for { 300, given by 
Thoroughgeod, in January 1780, which utes the terms © £ 300 
in part of your account with T. Walle“ ſtrongly imports, that 
that money was received in part of a debt, due from the teſtator 
to the appellee as his former guardian; of courſe, that payment, 
muſt, according to the ſecond ſection of the act of Aſſem- 
bly, directing the mode of adjuſting and ſettling certain debts 
and contracts, and agreeably to prior deciſions by this court, 
be credited at its nominal amount. 

If the letter of the appellant's teſtator of June 1786, can be 
conſtrued into an admiſſion, that the payment of the , 300 ſhould 
be ſubjected to the ſcale of depreciation, it was made in conſequence 
of an offer of Thorough good, in his letter of the ſame date, to ac- 
cept a ſettlement made by the ſaid te/{ator from his books, accord- 
ing to the tenor of that letter; and the appellee, by bringing 
this ſuit, having g Ceparted from the ſettlement ſo made, or ex- 

pected 
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pected to be made by the teſtator, the admiſſion, if it can be con- 
ſidered in that light, (for the expreſſions are extremely vague 


and indifinite as to that,) is no longer binding upon the repreſen. 


tatives of the teſtator. 8 „„ Er | : 
am therefore of opinion, that the decree is erroneous in not 
allowing the credit for the { 300, at its nominal amount. 


THE COURT gave the following opigion and decree viz: 


« By the appointment of John Thoroughgoad to the guardianſhip 
&« of the appellee, the guardianſhip of the appel lant's teſtator, as 
& a}fo his habit of receiving and diſburſing monies generally, 
& on account of the appellee, having ceaſed, the receipt thereaf- 
« ter of any money by the ſaid John Th:roughgord, from the ſaid 
&« preceding guardian, fhould be conſidered as a payment on ac- 
& count of a debt, admitted to be due from him as guardian a- 
te foreſaid; that by authority of the act of the General Aſſembly 
« paſſed in 1781, entitled © an act directing the mode of adjuſt- 
© ing and ſettling the payment of certain debts and contracts, 
ce and for other purpoſes“ and in conformity to former deciſions 
ce Hy this court, the payment of { 300, made the 3d of January 
“% 1780, by the appellant's teſtaior to the ſubſequent guardian, 


* 


cc was not ſubject to the operation of the ſcaſe of depreciation: 

That there is error in the decree of the High Court of Chan- 
e cery, permitting that payment to ſtand reduced, and that 
c there is no error in the reſidue of the ſaid decree, thete- 
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DAVENPORT; 
1 against 
| MAS ON. 
7 HE appellee, obtained an injunction in the County Court, 
T to a judgment rendered againſt him in the ſame court. 


After anſwer put in, a motion was made to diſſolve, and on a 
hearing the court over- ruled the motion, but continued the cauſe 


and awarded commiſſions to take depoſitions. At a ſubſequent 
court; on hearing the bill, anſwer, depoſitions and exhibits, 
the court diſſolved the injunction, and decreed the plaintiff in 


that court to pay coſts. 
From 
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F rom this _— the defendant appealed. The Hieb Ccurt of 


Chancery directed iſſues between the parties,'-which were acqor- 
dingly tried and a verdict certified thereon. The, Chancellor. 
teverſed the decree of the County Court, and decreed, A. berpe· 
tual injunction; from which Davenport appealed. -; 11 cis 

Mr. CAMPBELL: for. the appellant contended; B 
of the EO Court was interlocutory, ſince it — giſſolved the 
injunction; | That no appeal cauld have been takengultil the de- 
cree was made final by a diſmiſſion of the bill; until this was, 
done, the cauſe was ſtill depending. 

Mr. MARSHALL for the appellec inſiſted, that this is a 
decree for cofls and, as to that, is final. But if not final, then 
the County Court erred-in decreeing coſts, and therefore the 
ION decree: is DO either way. 


The court affirmed the decrce of the 
High Court of Chancery. 
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RAGSDALE Executor of RAGEDALE, 
Against 


BALTE Executor of BALTE. 


ls was an action of debt inſtituted in the Diſtridt Court 
of Brunſwick 20 the defendant in error againſt the plain- 
tit for L 32: 4: 2 with intereſt thereon from the 16th of June 
1770, alſo one penny, and 460lbs. of groſs tobacco. The ac- 
tion was founded upon a judgment of the General Court ren- 
dered in the e 1784, in favor of the teſtator of the deſendant 
againſt the plaintiff for C 64: 8: 4, for debt, alſo one penny for 
damages, and 460lbs. of groſs tobacco for his coſts, but to be 


diſcharged by the payment of the above mentioned ſum of 


{ 32: 4: 2, with intereſt thereon from the 16th of June 1770, 
together with the damages and coſts above mentioned. 


the plea of payment, a verdict was found for the defendant in 


error, in the year 1794; whereupon judgment was entered, 
« that he recover the ſaid ſum of { 32: 4: 2, with intereſt from 


e 
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** 16th of June 1770,” as alſo the damages and coſts afore- 
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- The plaintiff applied for, anc obtained a ſuperſedeas to the 
above judgment, from one of the judges of this court, aſſigting 


* wa 
£3 


_ 


28 Error therein, © that by the defendant's own fhewing in his 


declaration it is manifeſt that he ought to have broughe his ſuit 
for C 64: 8: 4, inſtead of ( 32 | rom 1770. 
whereby the intereſt recovered exceeded the ſum for which the 
judgment, on which this uit was' inſtituted, had been rent 
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LEWIS STEPHENS, | 
x ce. | against 
ALEXANDER WHITE. 


HIS was an action on the caſe brought by the appellant 

againſt the appellee in the Diſtrict Court of Winchęſter. 
| The declaration ſtates, that the plaintiff by the advice of the 

defendant, who was an attorney authoriſed to practice Jaw, 
N commenced in November 1779, in the County Court of Frede- 
cent rich, an action of debt for £ ba, againſt B. Chambers executor 
3120 of William Williams, and then and there employed the defen- 
11 dant to proſecute the ſaid fuit to judgment, Who in conſidęrati- 
ah on thereof undertook to conduct the ſame to the beſt of his {kill 
[56 and judgment; tn the defendant had neglected to do his duty 
as an attorney, by failing to file a declaration, whereby the 


* 


5305 judgment obtained in the ſaid ſuit was reverſed, and the plain- 

MM tiff had loſt his ſaid debts:of { 62 and coſts, and had ſuſtained 

injury to hlea not guilty. e 

7 At the trial, the defendant filed a demurrer to the evidence, 

ſtating, that the plaintiff had proved hy one witneſs, that after 

the judgment againſt Chambers had been obtained, the Proving 
$4 


.G * 


fame witneſs declared, 


| is, a reſi 
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dant re guete the witneſs to inform the plaintiff, e that Ke ka 


eee a judgment againſt Chambers, in the ſuit in which he 
the defendant had been employed by the plaintiff.” That it al. 
ſo appeared from the 12 ket of the court in which the judgment 
was obtained, that in July 1784, the letter I, was placed o 
poſite t to the ſaid ſuit, ut the clerk of that court proved, t 
that it was cuſtomary to qvrite the initial letter of the attorney's 


name oppoſite to the ſuit in which he was concerned; that the 


letter V, on that docket, was intended. to denote, that the de. 
fendant appeared as attorney at that court for the plaintiff. The 
that he believed Peter Hogg, then a 
practiſing attorney, ordered the ſaid ſuit for the plaintiff, but of 
this he was not certain. That from the ſame docket it appear. 
ed, the ſuit was inſtituted in November 1779, and that in 
March 1780, no attorney appeared of record for the plaintiff; 
that the ſuit was put to iſſue in March 1783, and it did not ap- 
pear from any evidence that the defendant appeared as attorney 
in that ſuit before July 1784. That the verdict was given in 


October 1784, in favor po: the plaintiff for , 61: 19: 3 debt, 


and { 49: 11: 4 damages, and that the fame was written on 
the back of an award, which was the only paper except the 
writ now filed in that cauſe, That the judgment was reverſed 
with coſts for the want of a declaration. 
pear that P. Hogg was marked as an attorney * og docket 
after the _ 1778. That Chambers always had and ye 
ent in the ſtate of Pennſylvania, 

The demurrer being joined, the jury found a e for the 
plaintiff, and aſſeſled his damages at 7 146: 18: 5, ſubject to 


the opinion of the court upon the demurrer to evidence. 


The defendant then moved in arreſt of dee iſt, becauſe 
there is no conſideration ſtated e aration, and 2dly, bey 


cauſe no damages are laid, 
Judgment for the defendant 3 which the plaintiff appeal: 


Les for the 9 It i is a dre _ well eſtabliſhed 


principle of law, that if a man undertake to perform a profeſſi- 


onal act, he is chargeable for neglect to the perſon who cox 
ed him, "although he has received no reward. 
As to the want of damages in the declaration, this, if error 
independent of the act of Jeofails, is clearly cured by that act. 
The judgment of the 


That it did not ap. 


iſtrict Court having been given upon 


one or both of theſe points, I have thought proper to notice 
them firſt; but if there be any difficulty in the cauſe, [ think it 


ariles gut of the demurrer to erdeneg: | The 


pear | 
yerſe: 
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The jury being the only proper judges of the weight of evi- 
dence, 1f either party ſhall chuſe, by a demurrer to evidence, 
to withdraw the deciſion of the cauſe from that body, the court 
will make ſuch concluſions from the facts ftated, as the jury 
might have done, if they had decided upon them. The rule 
therefore is laid down in the caſe of Cock/edge vs Fanſhaw, 
Dougl. 124, that a demurrer to evidence admits the truth of all 
facts which the jury might have inferred from the evidence. 
Now the only queſtion in this cauſe is, whether White 
was employed as the attorney in the cauſe? The meſlage 
ſent to Stephens, and the marks on the docket prove this fact- 
If it were neceilary to eſtabliſh the fact, that he was origirall 
employed to commeuce the ſuit, or that he was employed at Fd 
early a period as to be chargeable with the negle& imputed. to 
him of not filing a declaration, the jury had ſufficient evidence 


laid before them to authoriſe a concluſion that the fact was ſo, 


But it was not neceſſary to prove an original engagement in 


the ſuit; for although the appellee had been employed after the 
flue was made up, it was his duty to have moved the court for 
leave to file a declaration, and if he had failed in this attempt, 
he might have urged that fact in order to repel the charge of 
neglect. As things are, the debt is loſt, not only by length of 
time, but by the non- reſidence of Chambers, and to the conduct 
of the attorney alone can it be attributed. 
RowoLD for the appellee. The firſt point which I ſhall con- 
tend ſor is, that the Diftri Court had not, juriſdiction of this 
cauſe, becauſe it can only hold plea of ſuits where the debt or 
damages amount to { 30, In this caſe, there are no damages 
laid in the declaration; and it is in this point of view that I con< 
fider the omiſſion to be clearly fatal. It is true that no plea 
was filed to the juriſdiction, nor was it neceſſary, ſince the 
court being confined to a particular ſum, it ought to appear cer» 
tainly upon the record, that the court has juriſdiction of tho 
Ee. 1 5 * 3 
Another ground upon which the judgment of the Diſtrict 
Court may be ſuſtained is, that the appellant gave in evidencę 
2 different judgment from that ſtated in the declaration. The 
breach laid is, that the judgment was reverſed, whereby the 
plaintiff loſt her ſaid debt of Z 62, and coſts. By the demur- 
rer, it appears that the judgment given in evidence was for 
£ 61: 19: 3, and £49: 11: 4 damages. So that it does not ap- 
pear that the judgment mentioned in the declaration was re- 
yerſed, or the amount of it Joſt by the ſuppoſed negligence of 
the appellant, __ W a$SHINGTON 5 
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Waisulxorom on the ſame ſide, The firſt queſtion in the 
cauſe is, whether a ſuſhcient conſideration is laid in the declz. 
ration, or whether it was neceſlary to lay any at all? I have 
always ſuppoſed it be a clear principle of Jaw, that a promiſe 


without a conſideration of ſome ſort, impoſes no legal obligation 


prpon the party who makes it. I admit, that if in ſuch a caſe, 
ie ſhall enter upon the performance of the act, and ſhall ſo 
miſmanage it as to produce an injury to the other party, he will 
be chargeable with all the conſequences. The doubt in this 
caſe is, whether it is ſufficiently ayered in the declaration, that 
the appellee ꝝndertoat, and did actually ponduci the ſuit? He 
is charged only with having promiſed to bo 

appellant (as it is ſtated in the breach) may have loft the debt in 
conſequence of the appellee having failed to file a declaration, 
yet this might well happen, and ſtill amount to no more than a 
breach of promiſe, made without conſideration, and therefore not 
binding upon the appellee. | 955 : | 


, 


The ſecond queſtion is, whether the omiſſion to lay damages 


in the declaration be fatal? If the damages found by the jury 
exceed thoſe laid in the declaration it is error, and it can = 
be cured by releaſing the exceſs; the ſame principal applies wit 
ver are laid. I cannot diſcover any clauſe in the act of Jeofails 
which cures this error. That act cures mi/takes in ſtating ſums 
of money, where they are truly ſtated in any part of the record. 
but this is not a miſtate, it is a total omiſſion to ſtate any ſum. The 
at alſo cures the omiſſion of an averment of any matter, without 
\ proving which, the jury ought not to have given ſuch a verdict, 
this clauſe applies only to the averments of ſuch facts as are ne- 
ceſſary to deſcribe the plaintiff's caſe, and which being omitted, 
muſt have been proved to warrant the verdict. The truth is, 
that the objection in this caſe goes to the verdict itſelf, which 
finds more damages than are laid in the declaration. 

J admit that the demurrer to evidence preſents the moſt im- 
portant and djficuit queſtion; can the coyrt infer every fact 


which is neceſlary to ſuſtain the action? It is eſſential to this 


Action, that the appellee was employed at the time when the 
neglect which produced the injury complained of took place. 
If he were originally employed, it was his duty to have filed 
the declaration; if he were employed afterwards, to conclude 
what ſome other attorney had begun, that other attorney was 
liable for the neglect, and upon no principle of juſtice could his 
faults deſcend upon his ſucceſſor, That Mr. /Yhite was em. 
e oy ployed, 


3 


ſo, and though the 


equal if not encreaſed force to a caſe where no damages whate- 


— 


OF THE YEAR gh 467 


ployed, is clear; the ſingle queſtion is at what period: If as 
gounſel to argue the cauſe, he is not liable for ſlips committed in 
the pleadings by another, not employed by bim, but by his 


No though it be true; that 4 dernitrrer to evidence admits 
the truth of all facts which can be fairly, and tonſequentiatly in- 
fered from the evidence, yet that inference muſt grow neceſſa- 
tily out of the evidence. That Mr. #hite was employed in 
jah 1784, the jury might, and this court may infer, though 


not poſitively proved; becauſe the letter , being affixed to 


the ſuit at that time, furniſhes ground for the peg but 
bectuſe he was employed then, does it follow neceſſatily, or at 
all, that he was employed in 1979? That he inſtituted the ſuit, 
or neglected to file a declaration before 1783? Theſe important 
toncluſions do not grow out the facts ſtated. If preſumptions 
are to weigh, they are ſtrongly in our favor, for che appellee 
deing marked in July 1784, and not before, it is probable that 
he was not ſooner engaged. . 
It is ſaid that the appellee might have moved the court fog 
leave to file a declaration, —It may be doubted whether he was 
bound to do this, any more than a carpenter who-undertakes to 
kniſh a houſe, is bound to pull it to pieces in otder to rectify 
the blunders of bis predeceſſor. But the breach is, for failing 
to file a declaratien in a ſuit adviſed and commenced by the appellee, 
and not for want of ſkill, or for omitting to correct miſtakes is 
which N Er i ITED. 
. MaR$HALL.on the ſame fide. T'admit the doctrine laid down 
in the caſe of Cockſedre vs Fanſhaw, to be correct, but then, 
there $46 4 ſome. evidence {tated in the demurrer from' which 
the particular fact to be concluded from it, may fairly be infer- 
H. If in trover there be a demand and refuſal proved, the ju- 
y may, and {if thoſe facts were ſtated in a demutrer to evi- 
dence) the gourt, ought to conclude a converſion; But if the 
time of the converſion be important, neicher of them could infer 
from thoſe two facts, that it was'at one, rather than at another 
period. The. time when Mr. White made the undertaking ſtated 
in the, declaration js all important, for being charged ien de. 
lect in that part of his profeſſional duty which N particu- 
* ec his character of attorney (ſtrictly ſpeaking,) he cannot 
ypon any, pripciple be liable, if he were only employed at a late 
hour to argue the cauſe. For altho the duties of an attorney 
and counſel belong in this ſtate to the ſame lawyer where he is 
engaged generally to conduct a ſuit, yet they are certainly 25 
c N tine 
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time prior to July 1784? There are ny 


the verdict z and as the jur in this caſe have aſcertdined the da. 
mages which the appellant had ſuſtained, he muff have proved 
to them the extent of the injury which thoſe damages 
to compenſate, or elle it is not preſumable that ſuch a 
% c r 
As to the variance diſcovered by Ar. Ronold, it 


The declaration ſtates the amount of the deb! due td 


ſtated at all, and it does not follow grey, 
as for lym niet the appet! 


p * - 

„ 1 be 

- * - * 8 4 N P a 
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it is ſtrongly inſiſted by the-countel for the appellee, that it 


was eilential to the ſupport of this action, chat the appellant 


ſhould have proyed the preciſe time when the defendant was 
retained in the cauſe. This is in moſt caſes impoſſible, fince 
warratiits of attorney are never made in this country. But tbe 
jury might have concluded from the facts proved, that the de- 
fendant was employed early enough to have filed che declara- 


tion, and if fo, this court will preſume every thing againſt the 


perſon offering the demurrer. The eflential fact of his having 
been retained being proved, the jury might well have inferred 
that be inſtituted the ſuit, and that, from the following con- 
ſiderations; viz; that it is moft uſual in this country to engage 
zttornies generally to conduct a ſuit from its commencement 10 
its determination; that there was no proof that any other at- 
torney was engaged, a fact which, it true, the defendant might 
have eſtabliſhed; that the cauſe was not of that diſſicult nature 
to require an attorney to conduct the pleadings, and an aſſiſtant 
counſel to argue it; that ſome evidence of a ſpecial engagement 
ought to have been produced, in order to repel the preſumption 
ariſing from the general cuſtom of employing but one lawyer 
in plain caſes, whoſe duty it is to conduct the cauſe throughout; 
From theſe, and many other conſiderations which might haves 
weighed with a juty, the ctrcum/tante'of time might well have 
been preſurneds 2 15 | 
This is by no means ſo ſpecial ari action, as to have rendered 
it neceſlary for the appellant to prove the undertaking as laid, 
becauſe the appellee being in the ordinary employment of an o- 
hcer of the Court, the law implies a promiſe to do his 
duty. | | | 
| Rane, J. -The motion in arreſt of judgment upon which 
the Diſtrict Court alone gave an opinion, preſents us with two 
queſtions; 1ſt, whether the on«flion to lay damages in the de- 
claration, be fatal or not? And 2dly, whether the not laying 
of a conſideration will vitiate the judgment? HET: 
I think that the firſt error may, upon the true expoſition of 
the act of Jeofails'be confidered as cufed, which declares 1ſt, 
that no judgment ſhall after verdict be reverſed for any variance 
in the writ from the declaration, nor 2dly, for any miſtake of 
the chriftian name, ſurname of either party, ſum of money, &c. 
in the declaration or pleading, the fame being right in any part 
of the record or proceedings, or 3dly, for omitting the aver- 
ment of any matter, without proving which, the jury ought 
not to have given ſuch Rr The Engliſh ſtatute of the 
PET BOHTW (7 09), LA | B x: "285 
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a ms, 2:13.40 differs from the firſt member of this 
clauſe in this reſpect; that ſtatute declares, that no judgment after 


verdict ſhall be reverſed for any variance in form only, between 


the original and declaration &c. The omiſſion of thoſe words 
in our ſtatute, will juſtify us in going farther than to cure a 
variance merely in form, becauſe that ſtatute being before our 
legiſlature, it is fairly to be preſumed from the difference of 


expreſſion, that greater liberality was intended by the e 


of our law. 
I alſo think that the 2d member of the clauſe applies to this 


caſe, and that we cannot properly diſtinguiſn bet ween a m!/fake 
and the emiſſion of a ſum of money, ſince the ſame reaſon applies 
with equal force to either cale. 


I have great doubts whether this error could 1 cured under 


the conſtruction of the third member of this ſection. This pro- 
viſion in our law is not taken from any Englith ſtatute, but is 
the adoption of a principle eſtabliſned by the courts of that 
country. The principle as underſtood there, i is, that where the 


plaintiff has ſtated his title or ground of action defectively, or 


inaccurately, it is a fair preſumption after verdict, that all cir- 
cumſtancet, neceſſary in form or ſubſtance to complete the title 
ſo imperfectly ſtated, were proved to the jury, becauſe to enti- 
tle him to recover, they muſt, have been proved. Ruſhton vs 
Apinall, Dougl. 658, But I queſtion if the omiſſion of dama- 
ges can come within the above principle, ſince they form no 


part of. the plaintiff's title; however I give no decided opinion 


as to this, ſince it is unneceſſary. 


The ſecond point ariſing out of the motion in arreſt 


of act A re is, that no conſideration is laid in the decla- 
ration. It it ſtated that the plaintiff hen and there em- 
ployed the attorney, which is tantamount to ſtating that the 


plaintiff was then and there bound to pay him for what he had 


undertaken to perform. But the moſt complete anſwer to the 
objection is, that the appellee undertook to conduct the ſuit, and 
in his management of it, was guiity of ſuch a neglect of his duty 


as to ſubje& the plaintiff to a loſs; after this, it is not competent 


to him to alledge a want of confideration. . 


'Fhe third point reſpects the demurrer to evidence: The 


judgment to be given is, that the evidence is, or is not ſuffici- 
ent ta maintain the iſſue joined on the part of the appellee Of 


this, the jury are the only competent judges, and therefore if 
the caſe be withdrawn from their deciſion by this mode of pro- 
. the court muſt preſume any and every fact, which 1 — | 


Jury 


been miſmanagement i in this caſe, is not denied; 
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jury might out of complicated teſtimony have infered. But 
thoſe concluſions of facts muſt be ſuch, as the jury might from 
a juſt and reaſonable conſirufiion haue made; and not arbitrary in- 
ferences, or ſuch as might be drawn from a part wes! of the 
whole evidence, 

The charge is, that the defendant commenced and miſmanags 
ed the ſuit, The evidence of the fir{t witneſs, if it ſtood alone, 
might correſpond with this charge, ſince a jury might conſider 
the meſſ: lage ſent to the appellant, as having reſerence to an en- 
gagement before made to commence and proſecute the ſuit, But 
the appellant not ſatished with this, produced the dockets of the 
court, which prove ſtrongly, if not ſatisfactorily that the ap- 
pelle was not retained in the cauſe until July 1784, and thus 
every preſumption of an engagement at a prior period, ariſing 
out of the firſt piece of teſti imony, is completely demoliſhed, 
With an accurate attention to the whole evidence, a jury could 
not reaſonably and properly injer an original engagement, and 
conſequently could not conſider the charge laid in the de- 
claration as being ſuſtained, I therefore think, that the Dif 
trict Court was Wrong in the opinion given upon the motion in 
arreſt of judgment, but that the judgment 8 8 the demurrer to 
evidence i is correct. 

CARRINGTON, J. pas the two firſt points, I entirely 
concur in opinion with the judge who has juſt ſpoken. 

It is undoubtedly true, that an attorney is liable for neglect 
of duty , and that he is bound to make retribution to his client 
jor the injury Which he may thereby ſuſtain, That there has 
the iaſtance 
ſtated and proved was in the failing to file a declaration; but there 
is no evidence, that the appellee was originally employed in 
the cauſe, ſo as to be properly chargeable with this debe 
not are there any facts ſtated, from which ſuch a concſuſion 
could with any propriety be made. On the contrary, it is fair- 
ly to be infered, that he was not engaged until July 1784, and 
we all know, that it is very uſual to introduce new counſel in- 
to a cauſe during its pendency, ſometimes to conclude what an- 
other has begun, and at other times to aſſiſt in the management 
of it, It would be monſtrous, if in thofe cafes, the blunders 
of one attorney ſhould be imputed to his ſucceſſor, who was not 
privy to, or affiſting in the commiſſion of them. | 

Lyons, J.—As to the point of conſideration, the rule. is 


well laid down in the caſe of Coggs and Bernard, 2 Ld. Ray, 
"me That though 2 man 1s not bound to do an act for another 


Without 
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without a reward, yet if he will volunt: arily engage, and enter 
upon the performance of it, he is liable for the conſequences of 


his improper management. 
The ſecond point is, the omiſſion to lay damages i in the de. 


cClaration. In actions which ſound entirely in damage 28, it is 


abſolutely neccſtary at common law to lay them in the declara. 
tion; but in debt it is otherwiſe. The plaintiff ought to know 
what are the damages he has ſuſtained, and if he lay none, he 
cannot ſay that he has ſuſtained any. If he recoyer more than 
is laid, he is not entitled to the exceſs, and in chat caſe he can 
only help himſelf by releaſing the exceſs. But no da- 
mages are laid, the plaintiff cannot remit ſo as to cure the error, 
In Pifords a 10, Gs. 116, it is laid down, that where da- 
mages are the cauſ2 of action, the Plaintiff muſt declare for 
them, or elſe cannot recover; but 1 it is ſaid to be otherwiſe in 
real actions. | 

In caſes where damages are the cauſe of the action, it was 
formerly the practice upon a demurrer to enter up judgment for 
the damage; laid in the declaration: beſides they giue juxiflic- 
tion to the court, as is laid down in Hargwict's cates, page b, 
where it is determined, that in actions founded in damages, 


thoſe Jaid in the declaration are conſidered as the cauſe of | 


action. 
Thus the old would hugs ſtood ado genden of rhe; act of 


 Feefails;z but now, the declaration may be amended by the 
. writ, ſince the miſtake may be corrected by another part of the 


Wund where the ſum is rightly ſtated, For although you can- 
not have advantage of the writ to plead a yariance, without 


| craving oyer of. jt, yet you may apply to it to amend by, though 
qyer was not taken; In England, it was formerly uſual to ſtay 
proceedings in error until the amendment couid be made he! ow, 


and then to award a certiorari; but at this day, the court con- 
ſider the amendment as being made, in caſes where it would be 


proper to allow it 12 be made, 


As to the variance ſpoken of by Mr. Raneld, it does not 995 


pear in the record as he ſuppoſed. 
Reſpecting the merits of the caſe as preſented to us by the 
demurrer to evidence, I feel no difficulty. To makean attorney 


liable upon a charge of this ſort, ' graſs negligence ſhould be 
proved. It is alſo neceſſary for the plaintiff to ſhew, that the 


attorney was employed at a time when he might have ho | 


guilty of the charge; if it be for ſailing to file a declaration, i 


ſhould appear chat he was engaged at a Rage of the cauſe, 
When 
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when he ought to have filed it. If a tradeſman be employed to 
complete a piece of work already begun, will any man ſay that 
he is reſponſible for the blunders and miſtakes of another who 
had preceded him? Surely not. It is evident from this record, 
ſhat the appellant was not employed before the year 7845 and 
of courly after the cauſe was at iſſue. 
| | The P RESIDENT, WOT BR in the opi- 
nion delivered by the other judges, 1 
che judgment was affirmed. 


POGLE & SCOPT, 


ä 
FIT Z HUG H. 


EE appellants having recovered a judgment againſt B. 
Grymes in Spotsylvania County Court, iſſued a "aj ad 
ſunrsſactendum, which was returned “ not found.” 

The ſecond ſcire facias againſt the appellant, the ſpecial bail, 
9975 on the 234 of April 1771, returnable to the Ceeber court 
ollowing, which was likewiſe returned © not found.“ 

At june court, in the ſame year the ſpecial bail brought the 
principal into court, and delivered him up in diſcharge of his 
recognizance. The plaintiffs refuſed to receive, or to charge 
the principal in execution, alledging, that it was then too late 
for the ſpecial bail to make the ſurrender, of which opinion was 
the court, the appellee then put in a plea which was joined. 

. Afterwards at a court holden in July 1773, the appellee a- 
gain moved to ſurrender the body of the principal, in diſcharge 
of his undertaking as ſpecial bail, and the motion coming on to 
be reheard by conſent of parties, the court were of opinion, that 

the render might then be made ; whereupon the principal ren- 
cered himſelf up in diſcharge of his ſpecial bail, who was thereup. 
en diſcharged from his recognizance, and it was further ordered, 
that the defendant ſhould pay coſts, From this order and 
judgment, the plaintiffs appealed and the ſame was affirmed in 
the Diſtrict Coulit of Frederickſburg from whence an appeal was 
prayed to this court. 
Roane, J.—The only doubt which I have had reſpe ecting this 


dase was, whether the Diſtrict Court did right in e the 
| laſt 
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jaſt judgment of the County Court ? It occurred to me upon the 
firſt impreſſion of the caſe, - that the County Court, having 
once decided the queſtion finally, even the conſent of parties 
could not give them juriſdiction, to renear and redetermine it 
at a ſubſequent term. But upon further reflection, I am fatis. 
Hed, that if the firſt judgment of the court was wrong, we 


may correct it, and now give the judgment, which ought then 


to have been given. That there is error in it, there can exiſt 
no doubt; the writ was made returnable to the Oeflober inſtead 


of the May court, as it ought to have been, and the offer to ſur- 


render, was prior to the return day improperly named in the 
writ, I think the proceedings ought to be reverſed, and the 
firſt judgment of the County Court corrected, | | 
CARKINGTON, jJ.—l diſcover no objection to the laſt judg- 
ment of the County Court. 8 N 
It was a renewed motion; brought on and reheard by conſent 
of parties, and it is every day's practice to reinſtate ſuits, which 
have been diſmiſſed, or tried, with the conſent of parties, and 
thus to give juriſdiction to the court to rehear and determine 
them. The return day of the ſecond ſcirę facias as ſtated in 
the writ, was proper, or it was not; if the former, then the ſur- 
render was made before the return day, and conſequently in good 
time; if the latter; then the court ſhould have quaſhed it, in 


which caſe alſo, the bail was in time: So that either way, the | 


_ firſt judgment was erronecus. „ 
The objection as to juriſdiction, goes only to original Juris. 
dition; ſuch, as for a Court of Chancery to try a cauſe for aſ- 
ſault and battery, or the like. But in this caſe, the court had 
complete cognizance of the ſubject matter, and might properly 
rehear the motion which Was brought before them. g 
The judges were formerly very ſtrict, reſpecting the privi: 
ledge of the ſpecial bail, to diſcharge himſelf after a return of 
non eſt inventus, upon the capias againſt the principal. The re- 
coguizance in ſtrictneſs became forfeited by this return, and the 
plaintiff was, and ſtill is at liberty to proceed immediately a- 
gainſt the bail. 5 * 
At firſt, the bail was allowed to diſcharge himſelf 6 bring- 
ing in the body before, or upon the return day of the firſt ſcire 
facias, afterwards greater liberality prevailed, and the indut- 
gence was extended to thg return day of the { writ. 
In this caſe, the motion to ſurrender the prinTi 
before the return day of the ſecond /cire facias, and though over- 
ruled upon the firſt attempt, no objection could exiſt againft the 
ts ori 3 repetition 


pal, was made 


the 
ng 
les 
it 
tis- 
we 
den 
xiſt 
ead 
ur- 
the 
the 


d 82 
ſn 


uch 
and 
ine 
in 
ſur- 
00d 

in 


the 


tris- 


Paſs 
had 
erly 


riVis 
1 of 
E Te- 
J the 


5 
ing⸗ 


jeire 


1dul- 


made 
ver- 


t the 


jepetition of it at a ſubſequent day. The ſcire ſacias being made 

returnable to an improper court, is merely void, and though 
it could not be amended, it ought to have been quaſhed. But 
being void, the bail had a right to take advantage of it, and de- 
liver up the body of the principal. I am for affirming the 
judgment. f 5 1 „ 

THE PRESIDENT. It is apparent, that the County 
Court acted in the firſt inſtance under a miſtake, ſuppoſing the 
ſcire facias to have been returnable to May court, as it ought to 
have been, inſtead of Oclober. If this had really been the caſe, 
then judgment would have been proper. Afterwards, the de- 
fect in the writ was diſcovered, and to prevent a writ of error, 
the conſent to rehear the motion was probably accorded. 

It is very true, that conſent of parties cannot give juriſdicti- 
on, where the court has it not. But this principle is only ap- 
plicable to a caſe of original juriſdiction. I think the judgment 
of the Diſtrict Court right, and that it ſhould be affirmed. 

5 10 N Judgment affirmed. 


B U R K's Executors, 
against 
T R E G G's Executors. 


N March 1788, the appellees ſued a writ of ſcire facias 2. 
gainſt John Burk and Jaſeph Croſs, executors of Henry 
urk, upon a judgment recovered by the teſtator of the appel- 
lees, againſt Thomas Burk, and the ſaid Henry Burk the ſecuri- 
ty for his appearance, The defendant John Burk, to whom 
alone the writ was made known, appeared, and after craving 
ger of the ſcire facias, pleaded, iſt, no ſuch record; and 2dly, 
payment by Henry Burk, of the only debt recovered againſt 
him by the ſaid Tregg, whereof there is any appearance of a 
record.” Upon both pleas, iſſues were joined. *— 
Both iſſues being found in favor of the plantiffs, the former by 
the court, upon inſpection of a copy of the judgment, and the 
latter by the jury, judgment was given for him. At the trial 
of the cauſe upon the Fc iſſue the defendant filed a bill of ex- 
| e | ceptions 
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ceptions to the opinion of the court, | allowing a copy of the te. 
ord of the judgment only, without the pleadings, to be given in 


evidence. 
Ata ſubſequent court, viz, in November 1789, the matters 


of law arriitng upon the bill of exceptions were argued, and de. 


cided in favour of the defendant, and judgment was entered for 


him, with coſts againit the plaintif, 
An appeal was prayed to the Diſtrict Court of Fredericifourg, 
pending which the a 1 John Burk died, and a ſcire facias to 
revive, was awarded againft Thomas Burk executor of the ſaid 
„n „ | 
/ The Diſtrict Court reverſed the jud ment of the County 
Court and gave Jadgment, that the ht” ant might have execu- 
tion againit the appellee Thomas Burk, for the amount of the o- 
riginal judgment and coſts of the ſcire facias, to be levied of the 
80777 and chattels of the ſaid Hemy Burk in the hands of the 
aid Thomas Burt to be adminiſtered if ſo much &c. If not then 


of the goods and chattels of the ſaid John Buri deceaſed in the 


hands of the faid Thomas But to be adminiſtered, if fo much 
thereof he had. 

From this judgment an appeal was prayed to this court. 

Roaneg, J.— The Diſtrict Court did right in reverſing the 

ſccond judginent of the County Court, and by doing fo, it in 

ef: afirmed the firſt judgment of that court. Againſt that 
judgment it 1s objected, that a copy of the original ; judgment ought 
not to have been given in evidencg. It is certainly a well eſ⸗ 
tabliſned rule in England, that upon the plea of na ſuco re- 
cord, if the record be of the ſame court, it ought to be inſpect- 
ed, and it is not ſufficient to produce a copy in evidence. I do 
not know that in this country, that rule has ever been chang- 
ed, nor do I think it ought to be. There are many imperfec- 
tions in the record, but as I am clear that the judgment of the 
Diſtrict Court, Which aificms the firſt judgment of the County 
Court is wrong, and muſt for that reaſon be reverled, it is un- 
neceflary to take notice of any other error. 

CaRRINHGToN, J.—1 concur in the opinion juſt 4 
although it has been common in this country to give copies of 
judgm ents in evidence, | becauſe the practice has never been 
controverted, yet I am clear, that the record iiſelß, where it is 
ol the ſame court, ſhould be inſpected. 

Lyons, J.—It was irregular in the court to try the plea of 
payment, before it had been eſtabliſhed whether there was ſuch 


a record as the one ſet forth in the pleadings. [ agree with 


the 


bur that x 
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the other judges, that where the record is of the ſame court, 
it is not proper upon, a plea of © no ſuch record, to give a 
copy in evidence. The record itſelf ſhould be inſpectẽd; if 
there be a variance, the minute book may be reſorted to, if it 
be of the ſame court; if of another court, there ſhould be a full 
and complete record produced. Whether in, this latter caſe; 


| the ſeal of the court ſhiculd be Snnexed, I will not ſay, as many 
' courts have no ſeals, though they are required by law to pig: 


fide them: „ %%% 0 LO 
There are many Gther errors in this 'tecotd; ' The judgment 
1 have been * both ekecutors, although the ſcire facial 
vas made Known, fo only one of them; but the'cotts in that 
caſe ſhould have been awarded againſt him only who appeared 
and pleaded: The County Court were alſo wrong in reverſing 
it a ſubſequent court; the judgment they had given at a former 
one. But as the court fre agreed upon the point of evidence, 
it will be unneceflary to give any opinion upon any othef part 
Ar TT Ln 
Judgment of the Piſtrict Court revetſed With &öſts, to be 
kvied of the goods and chattels of the teſtator Villiam in the 
hands of the appeltees to be adthiniſtered;*if ſo much Ke. but if 
ſot, then of their proper goods and chattels. And the court 
proceeding to give ſuch judgment as the fai Diſtrict Coùft 
6ught to have given, is of opinion, “ that the ſaid Fobn Burk 
faving pleaded, that there was not any ſuch record of the jadgs4 
ment as fet forth; and ſuppoſed in the writ of ſctre jacids in the 
proceedings mentioned, and the record denied by the ſaid plez 
being the record of the ſaid County Court of Caroline, as the 
appellees in replying, ſaid they were ready to verify by the re- 
cords of the ſid Court, the topy of the record of the ſaid juagmeni 
in the, bill of exceptions mentioned, ought not to have been al- 
lowed td go in evidence to the jury, on the trial of the iſſue, 
Fe otitinal record ought to have been produced ini 
court fot inſpection; and that the judgment of the ſaid Coun- 


ty Courr 8 %% T 55 

Judgment of the County Court reverſed; with coſts of the 
ippeal in the Diſtrict Court to be levied of the goods and chat- 
tels of the teſtator Henry in the hands of the appellant to be ad 
miniſtered, if ſo much thereof he hath; Verdict et aſide and # 


bew trial awarded; 


_ 


=, 

*, + 
7 
I ; 


- 


* ” 
x id \ 
« = \ Je a8 3 N 
5 8 $ " 3+ + 1 f 
& } 41 — - „ 4 # 


; * 
n Bt 5 2 | 
3 : | of > . 2 oY - 
- > . "4 
Cs DRUMMOND, ' 


$4 


218 FALL TERM 
351102. 1064 ot bt 2815 , 


7% 


DRUMMOND, |. 
c © OY 
JPHIS was an ation of debt brought in the County, Court 


of Caroline, by Drummand, aſſignee of H. Crutcoer, a. 
gainſt the appellee upon an aſſigned bond. The defendant pu 
in the plea of payment, and at a ſubſequent term eee 


to amend, pleaiied that the debt was due to a Britiſh feel and 
not recoverable in any court of this commonwealth, iſſue was 


Joined upon both pleas. . 

At the trial of the cauſe, the plaintiff filed a bill of excepti. 
ons, ſtating, that the defendant had been permitted by the court 
to give in evidence to the jury, that a certain Fames Fletcher, 
who. was then dead, (and who it was diſcovered by an indorſe- 
ment eraſed by the ſtroke of a pen, had been an indorſee) had 
' faid, that he had put a bond of H. C, utcher ſenior, to H. 

Crutcher junior, into the hands of Wallace & Co. to which evi. 
dence the plaintiff objected, but was over. ruled by the court: 
That the plaintiff moved the court to inſtruct the jury, that the 
mere poſſeſſion of a bond, without indorſement, id not give 
a complete right to the ſame, to the poſſeſſor, but the court de · 
termined that the poſſeſſion did veſt the right t. 


The judgment of the County Court which was for the de- 
fendant, being upon an appeal to the Diſtrict Court reverſed, 
and the verdict ſet aſide, the cauſe was retained in that court 
SER... at ho mn 5 
At the trial in the Diſtrict Court, the plaintiff filed a bill of 
exceptions, ſtating, that the plaintiff had offered in evidence, 2 
bond,” given by the defendant, to H. Crutcher, upon the back 
of which had been endorſed; an aſſignment by H. Crutcher to 
James Fletcher,: which ſaid alfignment har peon ſtricken out by 
the mark of a pen, except the ſignaturę of H. Crutcher, and an 


* 
x - 


endorſement to the plaintift ſubſtituted, in its place, juſt above 


the naine of the el Crutcher, in,a different hand wri- 
ting from the firſt endorſement. That the court refuſed to ſut- 
fer the bond with the endorſements to go in evidence to the 
qury. 3 „ 
You and judgment for the defendant, from which the 
laigtiff led £1 

plalet appealed. - ew ag 
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ROANE, J.— The as queſtion is, whether the evidence 
offered by the plaintif, correſponded with the caſe alledged in 
the declaration, or not? If it did, then it was proper, and ſhould 
have been admitted by the court; if otherwiſe, it was rightly 
rejected. 

The e ſtates a bond given by the deſendant, to 
Heuy Crutcher and an aſſignment thereof to the plaintiff. It 
yas therefore neceſſary, that the bond produced in evidence 
ſhould anſwer this deſcription, I think it did fo, not withſtand- 
ing the appearance of a prior aſſignment, which being eraſed, 

produced in itſelf no variance between the caſe alledged, and 
Heat prove. 

The bill of exceptions ſtates, that this endorſement had been 
eraſed; but when, or by whom does not appear, It may have 
deen made by the obligee himſelf, who might never have part- 
ed with the poſſeſſion of the bond; until the aſſignment made 
to the appellant.” If indeed it had appeared, that there had been 


foul or improper conduct in the tranſaction, on _ part of. the 


appellant, it might have been otherwiſe. 
But as the caſe comes up, the only queſtion i is, t to the fir 
ef the allegation to the evidence. © © 


Carrington, J.—l entirely concur in the opinion juſt 
delivered. It is a naked cafe which exhibits no other point 
than what reſpe&s the correſpondence between the proof and'the 


caſe ſtated; and as it appears to us, there 3 is no variance FRO 
them. 
, J.=Concurred. | 7 
Judgment revered 4nd a new trial awarded 


with 0 
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: "HIS was an x ain. on the caſe 1 by the N 
1 againſt the appellant, in the Diſtrict Court of Williams 
#g. The declaration contained three counts.” The firſt ſtated 
that the teſtator Mackte, being indebted to the plaintiffs in the ſum 
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ioo, for money laid out and advanced for his ufe, and 
ae polleſſed of a bond of one A, to that amount, a conver. 
{ation was had between them &c, whereupon it was agreed, 
that Mackie thou}d aſſign over the ſaid bond to the platoriffs, 


and that the plaintiff; ſhould receive the ſame, and ſhould de. 


mand payment. of the ſaid bond from the ſaid , and on failure 
to pav, that they ſhould bring ſuit uon the ſaid bond, and 
ſhou}d proſecute the ſame in a reaſonahle time to judgment and 
execution, and that the ſaid Jackie ſhould be diſcharged from 
the ſym of money then due as aforeſaid, byr in caſe all or any 
part of the ſail bond ſhould be undiſcharged on demand, and ſuit 


as aforefaid ſhou!d be proſecuted and judgment obtained and ex- 


ecution ſhould thereupon. be ſued out, and an return thereof 
there ſhouid not be wherewjth to ſatisfy the ſame, that then the 
faid Mackie ſhould make good the whole, or ſuch part of the 
faid bond as ſhould then remain due; that in contideration of 
the plaintiffs promiſe to perform their part of the ſaid agree: 
ment, the defendant promiſed to perform his part of the agree- 
ment. That the pleintif> gid demand payment of the ſaid bond 


according to the tenor of the ſaid agreement, of which they re. 


ceived C 190, in part thereof, and no more, and on refuſal to 
pay the-balance, they had in a:reaſonable time broyght ſuit up- 
on the ſaid bond, recovered a judgment, and ſued our an execu- 
tion ip due form of law, on which execution, it was returned, 
that there were not effects wherewith to [atisfy the ſaid debt, 
and that the plaintiffs have diſcharged the ſaid {Hacks from the 
debt ſirſt que. ad count, That the ſaid Mackie being indebted 
to the plaintiffs in another ſum of £ 1090," did in conſideration 
that the plaintiffs would releaſe him from the ſaid debt, aſſign to 
them another bond for the ſame amount due from one 4, which 
aſſignment was made according to the act of Aſſemhly in that 
caſe made &c. whereby the defendant became Jiabl&n default 
of the ſaid NA, to pay the plaintiffs all fuch ſums of money 28 
ſhould remain due on the ſaid bond; the breach is, that the ſaid 
bond except { 100 is yet due, and that the plaintiffs are unable 
to recover the ſame, and the defendant being ſo anſwerable did 
aſſume to pay the plaintiffs the halayce of the ſaid bond yet due, 
zd count for money had and received to the uſe of the plain- 
Upon the. pleas of non aſſumpſit, and the act of limitations, 
the jury, found a verdict for the plaintiffs, ſubject to the opini- 
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the endorſor of A bond, or his executors, " without any "ſpecial 
undertaking on his part to inſure the payment thereof. 
Judgment for the plaintiffs j in the 1 Court, from” which 
the defendant appealed. 
_ Wasnixfror argued the cauſe for the Appeklant I am 
not concerrf1 in this cauſe; but as it involves 3 queſtion which 
may ariſe ih another caſe before the court, in which Fam en- 
paged, I will beg leave now to ſtate my ſentiments upon the 
ſub) ect 5 l 
j tt {ha!}confider the ausglon generally, hertive the afigney 
of a bond, without a ſpecial contract, is liable. in caſe of iaabi- 
PL, in the obligor to pay? 

The material rs of f the aGich of afumpſit ariſing from 
an implication of lay, are, iſt, To recover back money paid 
under a miſtake, or through deceit, 2dly, To recover money 
paid for a conſideration which happens to fail. 3dly, To recos 
yer money paid to one acting under a void autHority. Achly, 
For 1 obtained by extortion &c, 5: hly, For money em- 
berzled, of which a perſon has been defrauded by cheating, 


and bchiy, For money received on a judgment which is After | 


wards reverſed. If the preſent queſtion can be hrought within 
the principle of any of theſe caſes, it muſt be the ſecond. 
I ſhall here make a conceſſon, which will at once ry the 
full extent of the application which, I ſup oſe, may be made of 
the principle authoriſed under this head: If the aſſignor have no 
intereſt in the thing aſſigned, as if he be not entitled to the 
bond, or if the ſame hath bęen before ſatisſiec, whether with, 
or without his knowledge, J will. not ueſtion his liability in 
this form of action; ; for 1 in either of thoſe caſes, there is a total 
failure of the conſid:ratiun. He receives 'a conſideration upon 
the avowed ſale of ſomething, namely a debt due, when in fact, 
there ! is no debt due at all, or if due, he has no title Whatever 
to receive, or to diſpoſe of i it. So, if a man ſell any other chat- 
tel, to which he has no title, this action will lie to recover 
back the money paid for it, upon the principle, that the conſi- 
deration had failed, The reaſon is, that in all ſales of perſonal 
property, there is an implied contract on the part of the vendor, 
that he has a right to make the ſale, and for a breach of this im- 
"ak contract, aſii umpfit to recover back what was paid will 
ie. 
But the implied contract goes no Garters. 15 the anger Have 
; title to the debt of which the bond is the evidenee; there is 
it the t timo, an exiſting, and valid conſideration Ln A fu- 
ture 


ture diminution or loſs of the debt, can never upon any princi. 
ple relate back to the contract, ſo as to deſtroy it, any more, than 
the ſubſequent death of a horſe would, or the burning of a houſe 
in the poſſeſſion of the vendee, 1 will go farther, "and admit, 
that if the aſſignor be guilty. of fraud, as by miſtating the cir- 
.cumſtances of the obligor, or even by concealing them, (if 
known-to him) he mig 5 be liable; not becauſe the conſiderati. 
on had failed, but on RG of the fraud, 

There is certainly no ground to create an implied aſlumpſit 
that the aſſignor will pay, if the obligor cannot. An implica- 
tion of this fort muſt be a neceſſary one, or ſuch as grows eſſen. 
tially out of the juſtice of the caſe. If the conſideration fail, it 
is a juſt and natural implication that the money ſhould he repaid; 
but if it turn out to be leſs valuable than the vendee or aſſignee 
ſuppoſed, (the vendor being clear of fraud,) it is only an unfor- 
tunate ſpeculation, which the vendee muſt bear, Such an im- 
plication is inadm ſſible on another ground; becauſe it being in 
the power of the parties to ſtipulate for ſuch a reſponſidility, 
their ſilence on the luvject, is ſtrang evidence that it was not 
intended. 8 
Bonds are as much articles of traffic as any other perſonal 

property; their value depends upon the ability of the obligors ta 
pay, and of the aſſig aee to wait for his money. They never 
command their nominal amount. Conſequently, in bargains 
of this. kind, the purchaſer will inform himſelf of all thoſe cir- 
cumſtances, which y enable him to decide upon the value 
of the bond; if he deceive hiqmſelf, he has no perſon to blame, 
If the obligor be able to pay at the time of the aſſignment, but 
from an unexpected accident become afterwards diſabled, ought 
the loſs. to fall upon che aſſignor, who, if he had retained the 
bond, might in ſome way have got ſatisfied? If the aſſignot 
can be made liable under an implied aſſumpſit, in caſe the obli- 
gor cannot, with equal propriety, would he be liable in caſe the 
obligor, would not pay, and this would affimilate the caſe of bonds 
to bills of exchange without the. cuſtom which regulates this li- 
ability in the latter caſe, as I ſhall preſently ſhew. | 

There is a much. ſtronger reaſon, why the aſſignor of a debt 
not legally transferable, ſhould in ſuch an event be malle liable, 
than in a caſe of this, ſort; for in that, it might with ſome 
plauſibility be contended, that ſince the debt could not be ſold, 
or transfered, the aſſigument, .which muſt be conſtrued to mean 
1 could only, mean ms the ſignee ſhould receive the 
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fer a legal right to the money, its uſe is apparent, and leaves no 
room for preſumptio n , ee 
I have thought 47 75 to conſider this queſtion upon toms 

before I notice thoſe caſes Which may ſeem 


IE — 4 1 
ii wits * . . — * 


mon law principles, | 
to have au influence upon it. . 28 
As there are two inſtances, in which the aſſignor of a ne- 
gotiable paper may be made liable in efault of payment, they 
muſt be noticed, and examined; theſe are the caſes of bills of 
exchange, and of promiſſory notes. The right of recovery in 
the firſt is created, not by the commom law, but, by the cuſs 
m of merchants, The common law only provides the reme- 
dy. An implie ] contract between tlie aſſignee and the aſſignor 
is created by the law of merchants, which when once eſtab! hed; 
brings the caſe, within thoſe common lad principles where the 
action of aſſumpfit is warranted. '' By the very act of drawing, a 


6 


5 


man, by the mercdulilt lau, is underitood impliedly to engage? 


nõt önly with the payee, but with every ſubſequent holder, 
that the drawee is to be found at the place at which he is de- 
{cribed to be, chat if the bill de duly preſented he will accept it, 
and when due, That he will pay it, if preſented in proper 
In default oP any of theſe particulars, his implied contract is 
broken, and if the holder perfotm the implied conditions on 
his part, the drawer is liable? But what law, what cuſtom has 
ſanctioned the preſumption of a like implied contract in the caſe 
of bonds? And without ſuch a ſuppoſed engagement, there 1s 
no common law principle to warfant à recovery. The law of 
merchants is in commercial matters, what municipal law is in 
the common tranfactions amongſt men. We cannot fairly rea- 
fon from caſes governed entirely by that Jaw, to others not un- 


der its influence. As to promiſſory notes; the right of recove- 


ry againſt the endorſer is expreſsly given by the ſtatute of 3d 
and 4th Ann. C. g, and from this proviſion, an invincible at- 
gument is to bè drawn in favor of my poſition; for if in a com- 
mercial country, like England, it was neceſfaty for the legiſla- 
ture to provide a remedy againſt the endorſor of a promiſſory 
= it is obvious, that no ſuch right exiſted at 'common. 
FW 10198 Ik 7% 21 0: 28 1 CORUS Br; 2: G* TTE0 

Another, and aftill' ftronger argument to prove the ſame 
concluſion is furniſhed by our laws. The act of 1748, in ex- 
preſs terms, provides a remedy againſt the drawer or endorſer 
of a bill of exchange, authoriſes the aſſrgnment of bonds and 
totes of hand, and yet is ſilent as to the Tiabifity of „ 


. 


C 


A RETRY! 


The ſame ſubject is taken up in the reyiſton of the laws Ki 
a few years paſt; the importaiice of this fort of negociation was 
better under ſtood; the ſtatute of Ann was befors the eu: Was 
to prove that legiſlative aid was neceſſary to produce this Habili 
ty, and yet no ſuch proviſion was made: | 


I hold it that legiſlative interference is neceſſary; that it 
bonds are in this reſpect to be likened to bills ( exchange; 
fome ſyitem ſhould be eſtabliſhed ſimilar to that ernaed (if | 
may ule the expreſſion) by the law of merchants. For I would aſk; 
upon what conditions, and at what time is this reſponſibility to 
commence? When does the action accrue? Is a demand and a 
refuſal ſufficientz Muſt there be a judgment and execution} 
Muſt there be an actual infolvency in the obligor proved, or 
Will a return of nulla bona J „ 
If the court determine that the aſſignor is liable, there will 
be a neceſhity, to complete the ſyſtem, that all theſe points be 
fixed ; for elte, the diSiculties which attendt his queſtion will be 
rather encreaſed than diminiſhed. , 1. 
The . mercantile law reſpecting bills of exchange is per- 


ſect upon this ſubject; the drawer or endorſer is liable, but up- 


on certain conditions; the bill muſt be duly preſented, then 


proteſted, and after wards, notice theregf given immediately to 
the per ſons whore to be charged, which gives them an oppor- 
wait to fave themſelves. If we adopt the fame principle, it 
behayes us to borrow.the ſame regulations; ana the queſtion is, 
if this be the work of a legiſlative, or of, a, judiciary body? 1 
think-it cannot belong to the latter, ' 
Wiexnau for the, appellee. The act of Aſſembly, by 
authoriſing the aſſignment of, bonds, does in effect put them up- 
on the footing of other negotiable papers, except in one parti. 
cular inſtance, which is ſpecially provided for; I mean, the 
right of the obligor to diſcount againſt the aſſignee, payments 
made to the obligee before notice of the aſſignment. Tk 
It is admitted, that in the caſe of a bill of exchange, the in- 


the right atſelf is founded in common law principles. The in- 
dude fell tothe indoitee, the none, of which the bond is but 
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the evidence, and impliedly undertakes that it ſhall be paid; if 


not, that then he will make it good. The aſſigument, like Wy 


order drawn, is evidence of ſo much due from the 21180 Or, in 

aſe the money is not paid by the obligor, or drawee. The 
alignment of a bond is in the nature of an oreer drawn by the 
creditor upon his debtor, direCting him to pay to the afli ignee 
the contents of the bond, with this ſingle difference; that if it 
had been an independent order, not traut fe ring at the ſame time 
a right to che ev nc of the debt, as well as to che debt inlet; 


a demuud upon the drawee and bis refuſul, would entitle the 


piyee to recover of the drawer; for without acceptance, the 
payee could maintain no action againſt the drawee. But the 
aſigument of the bond itſelf, conveying not only a right to the 
deat, but a legal right to ſue, the aſſignee ought to purſue the 
obligor as far as he can, before he relorts back to the aſſignor, 
decauſe ſuch would naturally. be the under ſtanding of the pare 
ties at the tune of the trans/er, | | 
When bonds are endoried for valuable cork. 'eration; it fs. 
always to be mari, that a precedent debt was inter; dd. 0 
be thereby diſcharged; "That they may ſonietimes be fold, I. 
ſhall not diſpute, but there are ſo many cogeit Fealvis Aga inf 


ſuch a traffic, that it is never to be preſumed, uilefs the contta- 


ry appear. A bond is but the evi See; or repreiejitaiive of 
money, and therefore may properly diſcharge a pre- exiſting debt. 

This was undoubte.!iy che ue which the leg! flature fuppufed 
would be made of bonds, when aſſignments of them were per- 
mitted, It was never contemplated, that they were to become a 
ſubject of ſpeculation. If a bond be aſſigned in coufi.eration of 
2 precedent debt, it will be admitted that the debt is not there- 
by diſcharged without 2 ſpscial agreement. for that purpole, 
The rraſoß of this will apply with confiderable force, even to 
the caſe of bonds actually fold. It is the payment of the money, 
not the bare nme nt which forms the contiicration in either 
calez if the money be not paid, the conſideration fails, as com- 
pletely, as if no ſuch debt had in truth exiſtedl. Where is the 
difference to the aſſignee? The queſfion in ſubRatice is always 
the ſame, namely, has the aſſignee received the conſideration, 
for which he paid his money ? For unleſs he has, the vendor 
cannot ex quo et bono retain what he has received. 


T his caſe is aſſi milated {tho? I thick not very aptly} to tha: of. 


the fale of perſonal property. But à mit the likenefs for a n. 

ment, and the argument on the other ſide will not be thereby. 

2405 amr O:;e man then ſells to another a horſe, or o 
D 2 many 
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many buſhels of wheat in the poſſeſſion of a third perſon, and 
ſends an order for the delivery; the perſon on whom the order 
is drawn, has the property actually in poſſeſſion, but afterwards 
ſells it, deſtroys it, or refuſes to deliver it up, Will not the 
vendor be liable, upon his implied contract, not only that the 
property was his, and in exiſtence, but alſo that the holder 
would deliver it on demand? Such is the nature of an aſſign- 
ment of a bond; which in truth, is the mere transfer of ſo much 
money of the aſſtgnor's lying in the hands of the obligor; it is 
not the fale of the paper and waxy for that might have been fold 
without the aid of the legiſſature. | | | 
No argument of weight can be drawn. from the ſtatute of 
Ann, the profeſſed object of which, was to afftmilate promiſſo- 
ry notes to bills of exchange; to aſcertain the time, and terms 
of the endorſer's liability, | „ 
The argument, that an implied agreement on the part of the 
aſſignor, cannot be preſumed, becauſe the parttes might have 
expreſled it, proves too much ; for it would defeat ſuch an im- 
plication, in caſes where it is admitted to exiſt ; ſuch as the im- 
plied warranty upon the fale of perſonal property; and in cates, 
where the conſideration happening to fail, a promiſe to repay 
the money, is implied. | | | 
As to the difliculties apprehended by the counſel for the ap. 
pellant, they are not inſurmountable, It is not neceilary for 
the court to ſpecify, at what period, or upon what conditions 
the remedy againſt the aſſignor may be purſued. It is ſufficient, 
if it be laid down, that due diligence to recover the money from 
the obligor muſt be uſed; and what is due diligence, muſt al- 
ways be a fact fit for the determination of a jury, upon the 
whole evidence ſubmitted to them. | 7 5 
RAN Dol H on the fame fide, J ſhall endeavor to ſhew, 
that the liability of the aſſignor is founded in common law 
principles. The examples of implied aſſumpſits mentioned by 
Mr. Waſhington, are entirely correct, but I cannot perceive, 
why they were enumerated, unlefs for the purpoſe of diverting 
our attention from a general principle, not coming literally 
within either of thoſe mentioned by him, but which muſt de- 
cide this queſtion, This principle is laid down by lord Manſ⸗ 
field, in the caſe of Meſes vs M Pariane, 2 Burr. 1008, in an- 
ſwer to an objection againſt the defendant's being obliged to re- 
fund money, which he had improperly recovered in an adverſa- 
ry ſuit. I will quote his words: © If the defendant be under 
an obligation, from the ties of natural juſtice, to _— the 
| | av 
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aw implies a debt, and gives this action, founded in the equity 
of the plaintiff's caſe, as it were upen a contract. Again, he 
lays it down, that this action will not lie, if in conſcience and 
juſtice, the defendant ought not to keep the money. Now for 
the application of the principle; if the debt had not been due to 
the aſſignor, it is admitted that he would have been liable, 
Why? Becauſe the conſideration having failed, the aſſignor ex 
&quo et bong ought not to keep, what he had received, and he 
is preſumed to have contracted to refund it. But is the ſituati- 


on of the aſſignee better, or is his equity leſs cogent if the obli- 
gor be unable to pay? In both caſes, he loſes the thing purchaſ- 


ech and paid for, and conſequently, in both, the conſideration 
has failed. Nor is the ſituation of the aſſignor made worſe, ſo 
as to create in him an equity, ſtrong enough to repel that of the 
aſignee; for the debt might as well have been loſt in the hands 
of the former, as of the latter, | 5 | 

The only difference between the aſſignment of bonds in Eng- 
land, and in this country, is, that in the former, the right to /us in 
the name of the aſſignee is not tranfered, and therefore it is accom- 
panied with a power of attorney. If the money cannot be re- 
covered, it is not queſtioned but that the aſſignor is liable, 
whether he ſeld the claim or paid it away in diſcharge of a pre- 
cedent debt, And why is he not equally liable, where by 
the aſſignment, he puts it in the power of the aſſignee to uſe 
his own name, inſtead of that of the aſſignor ? | | 

It is ſuppoſed, that we muſt ſeek to ſhelter ourſelves under 
the likeneſs, which bonds, when aſſigned, bear to bills or ſta- 
tutary notes, I diſclaim the compariton, and ſhall conſider this 
caſe as ſtanding upon the fame ground, as notes of hand did be- 
tore the ſtatute of Ann. It is not true, that the right of reco- 
very againſt the indorſer, was created by that ſtatute; for 
prior thereto, the aſfignee had only to demand the money from 
the drawer of the note, and on refuſal he was at hberty in- 
ſtantly to ſue the indorter, Lambert vs Oakes 1 Ld. Ray. 443, 
it may poſſibly be ſaid, that notes were within the cuſtom of 
cas as well as bills; but this is not the caſe, Mad on 

11S 12. x | | 

do not conſider it neceſſary, that a ſuit ſhould be brought 
at all againſt the obligor; for if upon demand, he refuſe to pay, 
the aſſignee may purſue his remedy againſt the aſſignor, as in 
the caſe of promiſſory notes at common law. It is like the caſe 


of a covenant to make a good title to lands, where, if it be not 
in the power of the vendor to do it, the vendee may ſue imme. 


diately 
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Giztely upon the covenant, without waiting the iſſue ofa pre- 


vious ſuit to try the title. 

Many diffic. ties have been ſuggelled, and thrown into our 
Wa, which tho! they may embarraſs us, can never change well 
eſtabſiſhed principles. I will attempt to anſwer them, tho? it 
is C r:ainly not neceſſary. W hat is the degtee of diligence 


which the aſſiguee is to uſe, in demanding, or (if ſuit be ne. 


ceſſir',) in "$f g for the money? The anſwer is, that the | jury 
will always determine that queftion upon the circymftances of 
each cufſ-; there are 2 variety of inſtances i in Which the law has 
doretinined wat is convenient tine. 

If is aſked, can all the aſhgno! s be ſued, ſ-parately or toge- 
ther? I this: K they cannot. I here is a priviry of contract be. 
tween the aſñignot and his immediate afiznee, and conſequent- 
ly, the latter can go no farther back. It is like the caſe of a 
warranty, where the COVELAT . extend only to the parties 
Imm=dia' ely contracting. 

WarnixGTOY in reply. The argument, that the plaint] ff 
may recover, where the defendant has re vive! money,” which 
ex Mus c: lend ht. beg he not to re ain, may prove an y thing, cr 
noting in this caſe. - In the application of is, the counſel are 
compelled firft 19 beg the queſtion. Is the: alf Rgnor bound in 
conſcience to refund? If the confideration has arled, he is ; but 
if a veal corfilecatiem were piver, he is not. It ie contended, that 
the conſideration bas failed, 4000 H it ul have done, if ii had been 
a ſale of a horſe, which inflantly after died. If dire thing ſold 
had a real exiſtence, and the vendor had a night to ſell, the ſub. 


fequent loſs of the debt cauld no more hind the conſciencs of; 


the aſf7znor, than it would that oe the vendor of a hor le, in che 
caſe ſuppoſed. -— 


The a(fgnment is refobled to an ber upon the Aber to 


pay. The likeneſs might be more eatily di ſcerned, if it were 
the caſe of a-paper not wegetiuble; for then, it could only be 
conſt rued as a direction how the money ſhould be paid. But 
being aſhgnable, the obligee ſclis his right to the bond, in the 
fame manrier as he might diſpoſe of nis right to any perſonal 
chattel whatever; the implied contract is the ſame. 

The caſe of Lambert vs Oakes, 25 reported in Salt, 127—-12 


Mod. 244, and Hot. Rep. 117, appears to have been that of a 


bill of exc hange, So that rothing can be thence inferred, to 
do'away the frong preſumption, to be drawn from the flatute 


of Ann; namely, t chat leg ative aid was e to ſubjecrt 


rhe endorſer. 
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Noa, J.—This is an action on the caſe, breught by the 
«{;;uce of a bond, to recover of his immediate aſſignor, com- 
«cation on account of the non payment of the bond by the 
obligat. The firſt count Rates a ſpecial agreement of the aſſign- 
or to be liable on failure of payment, The fecond, ſtates the 
liability, as a legal inference fiom the aſſignment for valuable 
conſideration, and the non-payment by the obligar. The third 
count is for money, had and received. But the caſe as ſtated 
by the jury, allows no ground to preſume a ſnecial agreement, 
and inerciore, we mult decide this as a general queſtion. T hat 
queſtion is, whether an action can be maintained againſt the 
aſſignor of a bond, without a particular undertaking on his part 
to infure the payment? That due diligence was uſed by the ap- 
pelices to recover the money from the obligor, is admitted by 
the verdict, and therefore, this circumſtance will be conſidered 
«forming a part of the caſe, EO | 
In the caſes of biils of exchange, it is admitted on all hands, 
that an action will lie againſt the drawer or endorſer, if pay- 
ment be not made hy the drawee; but it is contended, by the 
counſe] for the appellant, that this ariſes out of the cuſtom of 
m.rchan's. As againſt the acceptor, the argument is correct, 
He undertakes to pay the debt of another, and conſequently, 
can only ue charged in a ſpecial action on the cafe, ſounded up- 
en the cuſtom of merchants. Rut againſt the drawer or indor- 
ler, mmdeþitatus um pit will lie, becauſe the draft in itſelf im- 
ports a debt to be due. Promiſſory notœ, ſtand in the fame 
ſituation, the indorſer being conſidered as a drawer. It is on 
account of the privity between the indorſee and the indorſer, 
that this action may be maintained. The action is not founded 
on the bill or note, but upon the implied undertaking, and the 
bill or note, is evidence only of that undertaking. I heſe prin- 
ciples owe their exiſtence, not tc the cuſtom of merchants, but 
to the common law, 2 | | 
Let us purſue theſe principles, and they will give light to, 
tic further inveſtigation of this queſtion. The caſe of promiſſo- 
ry notes will be an important guide, and therefore it will be 
proper to ſee, how they ſtood, previous to the ſtatute which it 
is ſuppoſed created the liability of the indorſer of them. Lam- 
bert vs Oakes, is moſt correctly reported in Ld. Ray 443, as 
the obſervations made by AKyd in his treaties on bills of ex- 
change, page 109, inconteſtably prove, This cate was decid- 
ed antecedent to the ſtatute of Ann, and was conſzquently go- 
verned by the principles of the common law. It was there 
b determined 
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determined 8 5 4 Holt, kat the indorſee of a Piber 
nate, might re. over againſt the indorſer, if payment of the note 
had heen demunded and refuſed. It would ſeem as if this caſe 
decided the queſtion, Bonds in England, are not aſſignable, 
and therefore ſtand in the fame ſituation as notes of hand did at 
the time when this caſe was determined. I can ſee no reaſon 
why the aiignor of a bond ſhould not be liable in the fame 
manner, even in that country, though 1 ds not at preſent re: 
collect any ſuch caſe. 

In this country, the aſſignee of a bond acquires a legal right 
to bring ſuit upon it, and to receive the moriey, diſcharged from 
any controul of the 2znor over the ſubject; it is therefore his 
duty to bring ſuit, 
vue to the aſſignee, and there is the ſame privity of contraq 
between the two parties, as exiſts in the caſes of bills and 
notes. 
ciple, and conſequently, an indebitatus 40 umpſi it vrill lie in this 
country againſt the aſſignor of a bond, in the ſame manner, as 
it will in England againſt the indorſer of a bill or nate, The 
object of our law was not to defeat this common law remedy, 
but merely to give a right to the aſſignee to ſue in his oven name, 
which otherwiſe he could not have done, 

The ſame common law principle will extend much farther than 
the caſe now before the court. I have no doubt, but that it 
will reach the caſe of a transfer of a bond without an aſſign- 
ment, and that the transferee having uſed due diligence to re. 
cover the maney, may maintain an action againſt the perſon 
from whom he obtained it, for money had and received; the 
aſſignor can defend himſelf only by an expreſs ſtipulation to the 
Contrary. In the cafe of hills, transfered by delivery only, it 
is laid down in 1 Z4. Ray, 442, that the perſon making the 
transfer ceaſes to be a party to the bill; that it is a ſale, and the 
ſeller not bound to refund, if the bill be not paid. But Ad in 
his treatiſe on bills of exchange page 60, very properly ob- 
ſerves, © that this is only true in the cafe of a demand by a ſub- 
ſequent party, when ſeveral have intervened between him and 
the perſon againſt whom the demand is made; it can never ap- 
ply as between the immediate parties to the transfer; for 
though the perſon who has given the money for the bill or note 
cannot recover againſt the perſon who received it, as indorſer, he 
may recover in an action for money had and received for his 
8 as the transferer muſt be underſtood to undertake for the 
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The aſſignment does in itſelf import a debt 
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yi being duly paid.” This is certainly ſound doctrine. 1 am 
for affirming the judgment. | | I” 


CARRINGTON, f.—Independent of thoſe principles of the 
common law, which create on the part of the afſigner of a bond, 
an implied undertaking to pay, if the obligor does not, the gene- 
tal underftanding of thoſe who enter into negociations of this fort, 
would be ſufficient to make the aſſignor liable. The aſſignee, 
purchaſes principally upon the credit of the perſon from whom 
he receives the bond. He is not always acquainted with the 
obligor, or with his circumſtances. | 
IT be difficulties which were mentioned at the bar, are not in- 
ſurmountable. Whether due diligence had been uſed by the aſ- 
fignes to recover againſt the obligor would neceflarily be a mat- 
ter in iſſue between the parties, and would upon all the circum- 
ſtances of the caſe be decided by the jury. 

As to the extent of the aſſignor's liability, I think it can on- 
ly reach the ſum actually received, in caſe the obligor is able 
to prove it. If he cannot do this, it is to be preſumed that he 
received an equal ſum with that due upon the bond. If incauti- 
oully, the conſideration actually received be not ſtated in the 
alignment, and it can no otherwite be proved, a court of equi- 
9 is open to the aflignor, and he may there ſeek a diſcovery of 
that fact. 

As to the lengths which it behoves the aſſignee to go in pur- 
ſuit of the obligor before he can reſort to the aſſignor, it is un- 
neceſſary to lay down any general rule; it may ſuffice to ſay, 
that in the preſent caſe, he went far enough. | 

Lyons, J.— There is in this caſe, but a fingle queſtion pro- 
pounded by the jury; which is, can the affignee of a bond 
maintain an action againſt the aſſignor, without a ſpecial under- 
taking by the latter to inſure the payment? No facts, or cir- 
cumſtances are ſtated, from which it can be preſumed, that the 
alignment was conditional, or that it was ſuch, as in any man- 
ner to diſcharge the aſſignor from all recourſe againſt him. 

To get at the real point in this and ſimilar queitions, we 
ſhould firſt ſettle, what is the eſſence ofthe contract which the 
parties enter into? what is it that is diſpoſed of by the one, and 
acquired by the other? To. 

In the ſale of lands, the vendee purchafes jail, not parch- 
ment. If it be a bill of exchange, a note of hand, or bond, it 
is money in the hands of a third perſon, which is given in ex- 
change, by the perſon to whom it belongs, for another fum of 
money, or for ſomething elſe which he deems equally valuable. 
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The paper, is only the evidence of his right, and in itfelf hay 
no intrinſic worth. In this caſe, we are to preſurrie, that x 
full conſt iteration was given, which could not have been for 
the paper and wax, but for the money, which the bond imports 
to belong to the aſſignor. If a full conſideration had not been 
paid, that might have been a circumſtance, from which the fury 
might have infere1 a ſpecial agreement on the part of the aſignee; 
to take the bond without recourſe. bn, : | 
The right of the aſſignee to refort back to him from whom 
he acquired the bond, is bottomed upon principles of cominon 
law. There is an implied agreement by the aſſignor, that the 
money which he ſells, and for which he receives an equivalent, 
hall be received by the purchaſer, as much fo, as if any per. 
ſonal property whatever were the ſubject of the contract. There 
is no reaſon, why an implied warranty ſhould not exiſt in the 
fale of bonds, as well as in the ſale of other property. 

If this right then exiſted antecedent to the act of 1748, 
which made bonds aſſignable, how is it affected by that jaw? 
New rights are acquired under it, and the inconventencies of 
the common law, which obliged the aſſignee to uſe the name of 
the aflignor, are removed. „ 

But this is obviouſly intended for the benefit of the afſignee, 
and cannot be conſtrued conſiſtently with the ſpirit of the law, 
to deprive him of pre exiſting rights. The legiflature could 
not mean to provide him with a new remedy, and at the ſame 
time to leſſen the ſecurity which he before enjoyed, nor does 
ſuch a conſecueſice grow out of the law. It was ſtrongly in- 
ſiſted upon at the bar, that ſuch a concluſion was fairly to be 
malle, becauſe a remedy againſt the athgnor was not given. 
The anſwer to this is, that it was not neceſſary; and ſince it 
is not expreſsly taken away, it {till continues to exiſt as it did 
before the ſtatute was made. | | 5 

Upon the whole I am of opinion, that the aſſignor is liable, 
unleſs there be ſome ſpecial circumſtances to ſhew that it was 
not ſo intended by the parties, at the time the aſſignment was 


made. 4 | | SY 
| Judgment affirmed. 
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NORTON 
_ againit 
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IIIs was a bill exhibited in the High Court of Chancery 
by the appellant, to be relieved againſt a judgment at 

law recovered againſt him by the appellee, upon an aſſigned a- 
greement for the payment of monex. | 4 
The equity ſtated was, that the plaintiff had bound himſelf 
to pay to George Ander ſon, V 450, being the balance ſuppoſed 
due upon a ſettlement of accounts; that he had inſiſted upon 
certain credits for money paid by Charles Harris, to George 
ſuderſunu, to a part of v-hich, he, the plaintiff, was entitled. 
But that the pläimift, relying upon Anderſon's aſſurances; that 
no pdyments had been made to him by Harris, and that he was 
inſolvent, executed the following agreement viz: © We John 
„H. Norton and George Anitrſon; have this day entered into a 
te final fettlement of alt our accounts of every denomination 
« whether in bonds; open accounts, bills; money, or traffic of alt 
«and every kind, from the eariteft period to this day, and we 
e agree, that there ſhall be paid to the faid George Anderton by 
&« the ſaid WVerton, (as ſoon as he can pofſibly eſtect the ſame} 
% 450, which is to be conſidered as full payment for every 
« debt that may have been due, and is due at the preſent date 
from the'ſaid Norton to the faid Anderſin, as alſo for all and 
« every tranſaction the faid Anderſon has had with ariy perfon 
« in which the faid Norton held am intereſt in any manner 
« whatſoever. The above paythent to be made on; or before the 
« if of January next.“ This agreement was ſigned and 
ſealed by Norton, who at the fame time received a counterpart 
thereof, fealed by Anderſon; „ „„ 

The bill further ſtates; that after the execution of the above 
deed, the pfaintiff drew an order upon Wilfon and John Nicho- 
las, in favor of Anderſon, for { 450, in diſcharge of the ſum 
mentioned in the above deed, but that it was neither accepted, 
paid, nor returned to the appellant; _ | 

The bill prayed an injunction againft a judgment obtained 
bpon the aforeſaid agreement by the defendant Refe, as aſſignee 
thereof,” to be allowed 1 which he could make appear 
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againſt Anderſon; and for general relief. An injunCtion till 
further order was awarded. ; 

The defendant Roſe by his anſwer denied any notice of the 
plaintiff's equity, at the time of the aſſignment made to him, 
and infifted tHat he was a bona fide purchaſer of the debt in queſ- 
tion for valuable coifideration paid to Anderſon. 8 | 

The depolitions in the cauſe eftabliſhed the receipt of a ſum 
of money by Anderſan from Harris; but no proof of the plain. 
tiſf's title to any part of it, or reſpecting the order drawn upon 
Nicholas, was exhibited; | 

The cauſe being fet down as to the defendant Roſe, (Ander. 
Jon not having anſwered,) the court delivered the following 
opinion, © that the order ſtated in the bill to have been drawn 
e by the plaintiff upon /1/fon and John Nichelas, payable to the 

te defendant Geerfe Anderſon, could not have been legally dif: 
ee counted againſt the debt claimed by the other defendants in 


s virtue of the deed acknowledged by the bill to have been ex- 


te ecuted by the plaintiff; and that the plaintiff cannot ſet off 
te againſt the ſaid debt any equitable demand which he may have 
a right to claim from the ſaid defendant George Anderſon.” 
The bill was diſmiſſed as to the defendant Reſe, and the cauſe 
continued as fo Anderſon. | 
From this decree, Norton appealed. ES 
Wierknan for the appellant, The queſtion is, whether a 
bond, in the hands of an aſſignee without notice, is diſcharged 
of an origin quity exiſtin againſt it? I ſhall contend, that 


it is not. aſt, Upon general principles of law, and adly, up- 


on the juſt conſtruction of the act of Aſſembly which permits 
bonds to be aſſigned. 1 
The aflignment of 2 cheſe in action, cannot ſo far change the 
ſubject of negociation, as to make it the evidence of a debt in 
the hands of an affignee, when in truth, no debt exiſts, If x 
wete originally void, the aſſignment cannot give it validity. 
The caſe of Turton and Benſon, 1 P. Will. 497, is concluſive 
upon this point to prove, that the equity which was originally 
attached to the bond, follows it into the hands of an aſñ gnee, 
with, or without notice. | | | 
i The 
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Picket and Morris, was firſt argued, and one of the points diſcuſſed 
in that cauſe involving the only queſtion in Norton and Roje, the lat 
was brought on before 2 decifion was given in the former. 
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The ground upon which this court relieves is, chat the 
plaintiff, ought not in equity to recover, becauſe no debt was 
due. The aſſignment can only transfer the right of the oÞ}: gee, 
and will not create a right. | | | 


Thus the queſtion ſtands upon general principles; but ya 
3 


upon the juſt conſtruction of the act of 1748, Ch. 27, JF 


there is Jeſs room for maintaining a contrary opinion. The 
law afier authoriſing the aſſignment of bonds, and permitting 


the aſſignee to ſue in his own name, provides, “ that in any 
ſuit upon ſuch bond, bill, or note, ſo aſſigned, the plaintiff 
ſhall allow all diſcounts that the defendant can prove, either 
againſt the plaintiff himſelf, or againſt the firſt obligee, before 
notice of ſuch aſſignment was given to the defendant.” 

The act makes no diſtindtion, between legal and equitable 
diſeounts. | 
and was intended to let in the obligor to any defence againſt 
the aſſignee, which he might have ſet up againſt the obligee. 
Would it not be ſtrange, that the obligor ſhould be protected 
againſt the aſſignee, as to partial payments made to the obligee, 
and yet, that he ſhould be left expoſed to his entire demand, 


where in equity no part of the bond was due? As to diſcounts, 


the aſſignee buys at his peril, and conſequently, it becomes his 
duty to be ſatisfhed upon that ſubject, beſore he concludes the 
negociation. At the ſame time, and with equal convenience 


he may, and ought to know from the obligor, if he hath any, 


and what objections to the payment of the bond. This obſer- 
vation is intended to anticipate the argument of inconvenience, 


which may probably be inſiſted upon, and to ſhe w, that bonds 
were not conſidered by the legiſlature in the ſame light with 
thoſe negociable papers, which on account of their uſe in mer- 
cantile tranſactions, are rendered as eurrent as poſſible, and 
are on that account, ſubje& to different rules. There is a wide 
diſtinction between bills of exchange and bonds; the former are 
drawn for the tranſmiſſion of money from one country to an- 
other; they paß through many hands, and if every perſon who 

ame an aſſignee, were under a neceſſity of applying to the 
drawer and indorſers to know whether they had objections to 
paying the bill, it would ſtop their circulation altogether. It 
Is on this account, that an equity originally attached to a bill, 
does not follow it into the hands of an aſſignee without notice. 
On the other hand, bonds ſeldom cireulate out of the neighbor- 
hood in which they were created ; they ſcarcely ever travel into 


foreign countries, and there is therefore little or no inconveni- 


ence, 


The word difcount, is much broader than payment, 
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put into the hands of. Charies Harri is, by anderfon. | 
is complete as to the delivery of the goods, and the amount for 
which they were ſold; but there is no evidence, that the appel- 
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e:ice, in gaining all nec «ay information. e them, 
from the perſon who is to hay. _ Whoever. theictore nnr | 
bond without enquiry, takes it uon the, fajth of the a 
and if he be Jeceived, he muſt ſuffer in the mean time for his 


miſplaced conilence, and ſeek for FFATATIOD from the periog 


who had deceived him. 

W ASEHIrNGTON for the appellee. I hall make two points; 
iſt, That the appellant has not eſtabjiſhed an equity of any ſort, 
againſt. Anderſon. 2dly, if he had, that that equicy would not 
follow the bond into the hands of an afſigner, for valuable con- 
ſideration, and without notice. 

The firſt point depends upon the evidence which is contain- 
od in the record. The vill ſtates, that the appellant was Enti- 
tled to a proportion of the ſales of certain goods, which were 


ant had any intereſt in them, and conſequently, this important 
ſact reſts altogether upon che allegations in che bill, 
As to the order upon Nicholas, it is eXpoied to the ſame ob- 


| ſervation; there is no evidence re ſpeQi; ag it, and if there werey 


the-appeliant by his awn the wing cou fer up no equity on that 
account: for he admits, that it was neither accepted, nor paid 


hy the dra wee, and that he had no ſunds ig his hands belong- 


ing to the drawer, So that notice of the refulal, or r the return 
of the order was immater ial to the appellaut. 

The ſecond point is new in this court, and of great impor- 
tance to this country, in whatever manner je may be decided. 
It is admitted, that in the caſe of bills of exchange, . the indor- 
ſee is not chargeable with any original equity attached to the 


bill. It is equally indiſputable, that this pr incipie applies to 


all negociable papers in Ingland; and the law of this ftate, 


which makes bonds aſügnable, brings them within the reaſon 


and influence of the ſame principle. The application of this 
rule to bonds, is to be defended, iſt, upon the policy of the 


thing, and 2dly, upon long eliabliſhed maxims which prevail 


\ 


in this court, 3 
As to the frſt, it is nat diicult toforeſee, that #; the aſti gnee 


of a bond;maſt-take it ſubject, ta any concealed equity which 


10ay be attached to it, the negociability of ſuch papers, would be 


at an end. Tus defign of the legiſlature, in making bonds al- 

ſignable, was to create 2 kind of circulating medium, in ordet 

to ſupply the want of real money, and to accommodate the 
e 5 planters 
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planters of this country. But if i it be neceffar; y for the perſon 
who is about to purchaſe a bond, to go from one pait of the 
{ie to the other, in ſearch of the obligor, in order to obtain 
infortmation, conccrging its validity, be would rather relinquiſh : 
it alt gether, | 

As to the principle itſelf, it is interwoven with the beit ef: | 
tabliſhed maxims which prevail in courts of equity, Ihe ads; 
lig nee of a Begoctabie paper; acquires a legal r 'ght to the mo- 
ney, of which the paper is the evidence; of courſe, he has the- 
lat 752 his fopor. The cbligor, may oppole tic demand, by. 
{52 exvity Which was orig! inally attached to it. But the zflignce' 
being a purchaſer for valuable conſideration, and without no- 
155 has a! /caff as much equity to receive, as the obligor or 
drawer has to withhold payment, Thee uity then bein gequalz 
the law muſt prevail, nay, ſo far does this principle go, that” 
ip conteſts of a merely equitable nature, if either has obtained an 
advantage, tho? not a legal one, he court will not deprive bim 
4 it, but will leave him to make ſuch uſe of it as he can. 

irow. Gh. Rep. 301. This court, when applied to for relief 
vl a judgment obtalned by the allignee at law, muſt be 
alursd that there is Juperi for ravity on the [ide of the perfon 2fk- 
jag its aid, But if the parties ſtand equal in point of equity, 
j. will not interfere between them. It is admitted, that this. 


1 pb; applies to bills of exchange. When notes of hand 


were made aſſignable, they became af caurſe ſubject to the ſame 
rule, not on account of commercial one but becauſe 
they were thereby brought within a rule of equity, which in 
lis operation is univerſal, Cunning, Bills 119. But where the 
alignment transfers ue legal right, there, if the equity be equa!, 
he who has the prior equity mult prevail. Upon this latter 18 
the caſes of Turton and Benſ;r, i P. Will. 496, 10 Med. 450, 
and Hill and Cailiouel, i Vet. 123, were decided, » The allign⸗ | 
ment of a bond „ in Engl ind, Cair only paſs: an equity; the 
meaning of it ie, that the aſſignee | is (o have all equitable ad- 
Yantages ſrom it, which the aſſignor poſleſſed. But if he had : 
no equitable right to the money, he could transfer none. | 

' Obſerve how the principle runs through all caſes coming 


within it, tho' totglly unconnected with commerce. 


Ik a truſtee ſell lang to a thiid perſon, for valuable endete 

the purchzſer is diſcharg- 
ed from the claim of the ce/tui que rruft, becauſe he has the law 
in his ſavor, and has alſo equal equity. As to the inconveni- 
Fuce of this doctrine to the ovligor, it is as + avoided x ha, 
may 
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my give no'ice of his equity in the public news- papers, or he 
may infii-ute a ſuit againſt the obligee, which would be notice 
t the whole world, and would thereby render any ſubſequent 
allignee, a lite tendente purchaſer, „ | 
WICEHAM. Ic is admitted, that in eguity, bonds were af. 
ſignable before the act of 1748; and that the equity originally 
a ached to them, followed into the hands of an aflignee, 
What then was the object of this law? Not to render bonds ſub. 
Jjects of commercial negociations, nor to make them an article 
of traffic, No merchant would purchaſe a bond, unleſs for 
uſurious purpoſes, ſince they could neyer anſwer the end of 
tranſmitting money to a foreign country, as bills of exchange 
do. The obvious intention of making bonds affignable was, 
to prevent circuity of action, and to do away the neceſſity of 
accompanying them with powers of attorney, as formerly. It 
enabled men more eaſily to ſettle with each other, the debts 
which they reſpectively owed. A, being indebted to B, and 
C, to A, the aſſignment of C's hond, prevents the neceſſity of 
more than one ſuit. 1 ES 
But whar | principally rely upon is, that the act of Aſſem- 
bly, by allowing the obligor to avail kimſelf of all juſt diſcounts 


againſt the obligee, as well as the aſſignee, before notice of the 


aſſignment, forms a moſt decided difference between the caſe of 
bonds, and bills of exchange. In the firſt place, it affords a 
complete anſwer to the inconvenience which is fo much relied 
upon by the counſel for the appellee, if the aſſignee ſhould be 
compelled to make enquiry before he receives it, and which it 
is ſuppoled, would tend to prevent their negociability altoge- 
ther. For ſince every ſhilling of the bond may have been paid, 
if the aſſignment be accepted without enquiry, as to that point, 
the aſſignee mult ſuffer for his neglet, The ſtatute therefore, 
impoſes it as a duty upon him, to make the enquiry, let the in- 
convenience be What it may; or if he do not, he acts at his pe- 
ril. What is to prevent him from extending his enquiries to 
other circumſtances, reſpecting the validity of the bond? 
When it is conſidered, that this very law, ſpeaks alſo of bills 
of exchange, without making fimilar proviſion as to diſcounts, 
I cannot fail to deduce this principle from it; that the legiſla- 
ture conſidered the two caſes as entirely diſhmilar, and by make 
ing bonds aſſignable, bers did not thereby intend to regulate 
their negociability, by rules, which by the law of merchants 


were applicable to bills of exchange. It is fair to cpntend, that 


if the caſe of an original objection to the bond, be not within 


the 
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the letter of chis law, which permits diſcounts to be claimed, 
it is within the ſpirit and equity of the proviſion, If the obli- 
gor be ſuffered to defeat the aſſignee of a part of his claim, by 
proving that ſo much hath been diſcharged, what ſhould pre- 
vent him from a ſimilar advantage, if inſtead of its having been 
diſcharged, it had never been juſtly due? It is not an unuſual 
thing, to conſider caſes which are not ftrictly within the letter 
of a ſtatute, to be within the equity of it. Thus the act of li- 
mitations, does not literally apply to an equitable demand, fince 
it ſpeaks only of a&tons known in courts of law; yet the court of 
Chancery has adopted the flatute by analogy, becauſe fuits in 
that court, are equally within the equity of the ſtatute, If no 
good reaſon can be aſſigned, for diſtinguiſhing between legal, 
and equitable diſcounts, can it be fuppoled, that the legiflature 
intended a diſtinction? DO. | 


As to bills of exchange, they are in every reſpe& different 


from bonds, and the principle which is contended for as appli- 
cable to them, may be ſupported by. ſtrong reaſons. "They are 
always remitted to foreign countries; they there paſs through 
many hands, and anſwer all the purpoſes of actual money, To 
ſubjeK them to legal, or to equitable diſcounts, would defeat 
their uſe entirely, and of courſe, they are protected, by the law 
of merchants, from all objections on the part of the drawer and 
indorſers, whether they be ſuch, as were originally attached to 
them, or ſuch, as might afterwards have ariſen. The reaſon, 
that notes in England are confidered as being within the ſame 
principle, is, that the words of the ſtatute of fan, ſtrongly 
aſſimilate them to bills of exchange. But above all, there is 


ho proviſion in that ſtatute, ſimilar to that, which fo evidently 


diſtinguiſhes the caſe of bonds from bills by our law, and whick 


prevents a con/Irufion, which could tend to aſſimilate them to 


each other, 5 
It is attempted to remedy the inconvenience which the obli- 
por muſt labor under, if the principle eontended for be correct, 
by ſaying, that he may give notice of his equity in the public 
news-papers. wr, : „ 
But ſurely, this would ſeldom better the ſituation of purcha- 


ſers, it would ſeldom afford actual notice to any perſon, and it 


would certainly never be conſidered as implied notice. 

The rule that where equity is equal, he who has the law in 
his favor muſt prevail, is in general correct, but in this caſe, 
it is inapplicable, - The equity is not equal, becauſe it being. 


| the duty of the aſſignee to inform himſelf, whether the bond 
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be juſtly due, before he throws away his money, he can never 
be permitted to found an equity upon his own negligence, If 
he might have had notice, and ought to have ſought it, he i; 
as Culpable as if hz had actually obtained it. As to Norten, the 


ſune charge is not imputable to him. It is neceſſary that there, 


ſhouldbe confidence between man and man. He was himſelf 
deceived by Anderſon, and was of coutle a ſtranger to the in- 
Juſtice which had been done him, I admit, that if a truſtee ſell 


land without notice to a firanger, the rule is as it has been ſtat- 


ed. But if on the face of the deed, or from other circumſtan- 
ces, the purchaſer might have ground to ſuſpect that a truſt ex- 
iſted, he would be chargeable with the equity of the gu⁰ gue 


truſt, on account of his neglect, The caſe ot aſſignees of a 


bankrupt, is more, analogous to this, than any which the opps- 


| fite counſel has cited. The legal eſtate is veſted in them by 


the aſſignment ; they may bring ſuits in their on names, and 


being generally, if not always creditors, they are aſſignees for 


valuable conſideration. et it will not be queſtioned, but that 


againſt the aſſignees. 


* 


a debtor Who has an equity againſt the bankrupt, may ſet it up 


RANDOLPH on the farfic fide. I will not bottom the. argu- 
ments which [ ſhall uſe, upon the policy or convenience of 
extending, or of limiting the negociability of bonds; but at the 
fame time, it will not be improper that this iHodld be conſider- 
ed. We ſee that, whilſt in Great Britain notes of hand are 


made negociable, it is not deemed 4 wife meafure' to render 


bonds ſo. The former were introduced fof ths purpoſes of in- 


ternal commerce, and having been preceded by Golaſmith's notes, 


which circulated like bills of exchange, it was thought wile to 


place notes of hand upon the ſame footing, and to aſfimilate 
them to the two former. But can it be ſuppofed, that at the 
time when bonds were made affignable in this country, it was 
intended to increaſe the circulation of paper credit? The very 
reverſe was the policy which governed that country, to whom 
we owed the liberty of paſſing laws. In fhe year 1505, notes 
of Hand in England, aſſumed, by legiſlative 11 the high 

round upon which they now ftand. Let the 2 ſfemdly of 
Pirginba, with that Jaw before them, did not think proper to 
exalt bonds to the fame ſfation. And yet this law of our own 
country, will anſwer all the beneficial purpoſes for Which it 


was made, although our conſtruction of it ſhould be found to 
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Tf the equity be ſubſequent in time to the creation of the bond, 
it is admitted, that it attaches itſelf to it, and accompanies the 
bond into the hands of an aſſignee. Suppoſe it to be coeval with 
the bond; the Englith caſes prove that the ſame conſequences 
follow: Suppole A gives his bond to B, and B gives a like 
bond to A: though A ſhall affign the bond of B to a third per- 
fon, yet would it be contended, that B might not offer A's 
bond as a diſcount, ubtwithſfanding it was coeval with 
The legiſlature of 1786 reviſe this ſubject, and paſs a law 
ſimilar to that of 4748 ; they ſtill hold out protection to the 
obligor, againſt all juſt diſcounts which he can eſtabliſh againſt 
the o>ligeeg as well as againſt the aſſignee, and they again ſub- 
jet the latter, to the neceſſity of enquiring into the nature of 
the debt which he is about to purchaſe. With a full knowledge, 
that bills of exchange were exempt frum this clog, no diſpoſiti- 
on to aftimilate the one to the other is to be diſcovered. 
Could language have expreſſed, more decidedly, the legiſlative 
conftruction of the former law, and their preſent determination 
to diſtinguiſh theſe negociable papers, from each other? They 
ſay, that the aſſignment of bonds, notes &c. ſball be valid; 
meaning, that the aſſignee ſhall thereby gain a legal right to 
ſue in his own narne: and this was the ſole object of the former, 
x Well as of the latter agg RS 
But it is particularly worthy of obſervation, that though notes 
of hand, according to the ſtatute of Ann, were placed upon the 
lame ground with bills of exchange, and of courſe governed by 
the ſame rules, that the legiſlature of 1748, by aſſimilating them 
in every reſpect to bonds, rendered them unlike to bills of ex- 
change in this country, and thereby 7 I's a convincing . proo 
that it was not their intention, to ſuffer bonds to be govern 
by thoſe rules, which applied to bills. And after ſuch proofs 
of the legiſlative mind, can the court by any principle of ſound 
conſtruction, ſuffer a caſe, which is 10 evidently within the 
ſpirit and meaning of the law, to be without the operation 
it; or permit the obligor, to avail himſelf of a diſcount againfl 
part of the debt, and yet leave him unprotected, if he ſer up a 
well founded objection to the whole; 1 | 
It may not be improper in me to mention, that a ſimilar 
queſtion with this has been determined by the ſupreme court of 
Pennſylvania, upon a law of that ſtate, Litas to the ſtatute of 
Ann, by which notes of hand were made aſſignable; but the ſtrong 
words in that ſtatute, © * to bills of exchange” were 3 - 
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E: Z - 7 . | "ag 115 
ted in the act of the Pennſylvania legiſlature; the court deter. 5 
mined, that the aſhgnee of a note was chargeable with the e. and 
-quity originally attached to it, Dall. Rep. 23. W wa: 


This cafe, thortgh not authority here, ſtill deferves our ref. oft 
pect, as being the deciſion of the ſupreme court of a ſiſter ſtate, ry | 
and as ſhewing tHe opinions entertained in other parts of the u- but 
nion, reſpecting the former policy of this country, upon the MW (66 


ſubject of negociable papers. folle 
If we aſk, what have been the Britiſh deciſions upon this ſub. \ 
ject, in caſes of bonds, it is agreed on all hands, that the ſitua. is e. 
tion of the aſſignes is in no reſpect better than that of the obli. M 44m 
gee. Tur ton and Benſon, is an expreſs authority, that the af. I 
ignee is confidered as ſtanding in the ſhoes of the obligee, be-. » 


cauſe, ſay the judges, it is his fault; if he do not enquire into js ir 
the validity of the bond, and the nature of the debt, befdre he 1 
takes the aſſignment. | 955 5 1 8 
hut it is inſiſted that the principle of that caſe is inapplicable pefo 
to the preſent, becauſe the aſſignment of a bond in England, M Thi 
does not transfer a legal right to the money. It is obvious, the 
that the diſtinction is not a ſound one, for ſince by the rules of Ben 
equity in that country, and by the laws of this, the aſſignee is M mers 
expected to enquire into the nature of the debt before he ob-. only 
tains an aſſignment: his negligence in not making that enquiry W acqu 
forbids him in either caſe to ſay, that he has equal equity with teęrel 
the 6bligor: Of courſe, the aſſignee's legal right will not avail I the: 
him, ſince by his negligence he has deprived himſelf of that e- gain: 
| quity) which would have counterbalanced the equity of the o- not « 
tor. | | FF | ; 
S If this caſe be conſidered upon principle, independent of au- 
thority, nothing can be more clear, than that the rule laid down 
in Turton and Benfon, is bottomed upon the ſoundeſt ' reaſon. 
For what could be more abſurd or unjuſt, than that a bond, 
however fraudulently obtained, ſhould acquire a binding quali- 
ty by paſſing into the hands of an aſſignee, when, at the mo: 
ment of the affignment, it was invalid or ineffectual? Even in 
the caſe of a bijl of exchange, (the peculiar favorite of, Britifi 
ccurts,) if it be drawn for a gaming, or ufurious conſideration, 
it is void, as well in the hands of an indorſee, as in thoſe of 
the original payee. And altho' in other inſtances, where the 
_ fame principle of juſtice prevails, it is compelled to yield to rea- 
ſons of policy founded in commercial conſiderations, yet, where 
thoſe reaſons do not apply, the principle can never be done 2- 
way. If bonds be not eſſential to — ma 25 
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they certainly are not, there can be no reaſon for applying the 
ſame rules to them which prevail in caſes of bills of exchange; 
and if fo, why ſhould a bond which has been paid off, which 
was obtained by dureſs, or fraud, be mare.binding in the hands 


of the aſſignee, than it was previous to the aſſignment? In ever 


ry point of view it ſeems clear, that not only Engliſh deciſions, 
but the municipal regulations of our own countty, favor the 
doctrine, that an original or ſubſequent equity againſt a bond, 
follows it into the hands of an aſſignee, _ 

WASHINGTON in reply. The principle, that where was 
is equal, he who has gained a legal advantage muſt prevail, is 
e But it is K to be applicable for two reaſons: 2 

That the afhgnee has not equal equity: 
50 That under the equity of the act of Aſſembly, the rule 


is in this caſe to be rejected. 


iſt, The aflignce it is ſaid has not equal. equity, becauſe he 
is guilty of culpable negligence, in not enquiring of the obligor 
before he takes the aſſignment, into the nature of the debt. 
This however is a petitio principii. That he is obliged to make 
the enquiry is proved by no caſe, except that of Tur ton and 
Benſon, which can only apply, where, by the aſſignment, 2 
merely equitable right paſſes. In ſuch a caſe, the aflignor, can 
only diſpoſe of a naked equity, and of courſe, the, Agnes £90: 
acquire no greater intereſt. If the former has not equitav ble.in-- 
tzreſt in him, he can diſpoſe of none. The poſterior. equity, of, 
the aſſignee, unſupported by a legal right, . cannot prevail. A., 
gainſt the prior and egual equity of the obligor. It is this, 3 


not the neglect of the aſſignee which defeats his equity: in a 


caſe of that ſart, the principle of caveat. emptar applies in its full 
force. 


But why i is not the indorſes of a bill of exchange obliged. to, 


enquire? The anſwer is, that for the ſake of commerce, ane 


law of merchants does not require it. 


I muſt allow the entire credit of this reaſon. to the counſel, 
ſince there is no caſe in which it is aſſigned as the cauſe of the 
deciſion. . But if jt were, it will apply with almoſt gqual force 
to bonds. Though bills are uſed for the purpoſes of remittance, 
and are therefore paid in n foreign countries, yet they are drawn, 
and, generally endorſed in this country; ſo that, it will be as eaſy 
to enquire, of the, drawer in the one caſe, as of the obligor in 


the other, into the circumſtances of the debt. But why ſhould 


any 15 e * of POR * ee * the ſame Way of 


2 
1 


— —— — 
1 


—— 94s 


— — A oat he T4 
— NOR * PROG + HIT" ee ren at oammgs —— * 
* OIL pn »* 4 
— 5 
Ll 


is not privy to this latter contract, 


table claims to the land. 
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jaw, when it muſt be admitted, that the reaſon aiſigned as 0 
foreign bills, cannot apply to theſe caſes, more than to 
borris ? 


It was obſerved by one of the court, that the la for ap- 


plying the rule 1 contend for to the caſe of bills ot exchange, 


might be, that every indorſer is conſidered as a new drawer; 
conſequently, anew contract ariſes which might diſcharge the pre- 
exiſting equity. With ſubmiſhon, I cannot think that this will 
furniſh a ſufficient reaſon. If the indorſer claimed an equity, 
it might be ſo; but ſurely, his aſſignment could not diſcharge 
the prior equity of the drawer, merely becauſe that aſſignment 
created a new contract on the part of the indorſer. The indor- 
ſer is ſo far a new drawer, that he obliges himſelf to pay the 
amount of the bill, in caſe the dra wee do not. But the drawer 
and cannot therefore loſe 
his prior rights, becauſe the inderſee has gained a new ſecurity, 


I ſhould rather ſuppoſe, that if this conſideration could have a- 


ny influence, the indorſee, having obtained additional ſecurity, 
will have leſs reaſon for defeating the equity of the drawer. | 
But why does the principle 1 am attempting to maintain, 
extend to other caſes, than the transfer of 22 in action? 
For example, an abſolute conveyance by a truſtee, to a third 
perſon, without notice; a ſale by a mottgagee, having an abſo- 
lute conveyance, though in ſact intended only as a ſecurity for 
money, to a ſtranger, without notice; a conveyance by the 
yendee of land, where the vendor has a lien upon it, for the 
ſideration money in theſe caſes, the equitable rights of the 
1 qui truſt, mortgagor, and vendor, are defeated, and yet 
de pee, might have enquired, particularly in the two 
latter caſes, of the mortgagor and vendor, if they had any equi- 
But this is not neceſſary; and yet in 
all thoſe caſes the grantee takes the land diſcharged of the equi- 


ty, becauſe, having acquired a legal title, and being a purcha- 


ſer for valuable conſideration and without notice, he muſt pre- 


vail, 


For what reaſon ſhould the enquiry be made? The bond up- 
on the face of it furniſhes no cauſe for ſuſpicion; the obligor 
could but confirm by parol declarations, what he had before 
ſolemnly acknowledged under his hand and ſeal. Suppoſe the 
enquiry in this caſe had been made, and Norton, had made pa- 
rol declarations; ſimilar to thoſe expreſſed in the bond, he be- 
ing ſtill under the deception which his counſel impute to him: 
could he ſet up an after-diſcovered equity: If he could, n 
the 
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the enquiry would be unavailing to the aſſignee; if otherwiſe, 
then, the obligor could not be henefited by it. The equity which 


the obligor may have, is always co:val with, or poſterior. to 
the bond. If coeval with it, it is either then, or afterwards 
known io the obligor; if then known, it is a fraud upon the 
publie to fend into circulation a negociable paper, which may 
deceive others, and therefore, every principle of equity is 


ſtifled by the fraud: if not 4nown, but ſuſpected, the caſe is the 


fame; for then, the bond ſhould expreſs what is ſuſpected, that 
third perſons may not be impoſed upon, In this caſe, Mr. 
Norton ſtates in his bill, that he knew of the credit, now made 
the ground work of his application for relief in equity, and m- 
ſiſted upon 1:s being allowed; but that he was deceived by An- 
derſon, into a belief, that he was not entitled to it. Why then 
did he not reſerve the right of claĩming this credit, in caſe he 
ſhould- afterwards diſcover that he was entitled to it, and by a 
memorandum on the bond, give notice to the world, of this 
latent equity? The charge of neglect therefore, is returned up- 
on Mr. Nerter's hands, and his counſel very well know the 
influence it will have in defeating an equity. If the equity be 
neither known, nor ſuſpected at the time the bond is given, then 
the principle which applies in al] conteſts de damno vitando, 
muſt be reſorted to: it is, that wherever one of two innocent 
perſons mult ſuffer, by the act of a third, he who hath enabled 
ſuch third perſon to occaſion the loſs, muſt ſuſtain it. Licł- 
borrow vs Maſon, 2 Durnf. and Eaft 63. As ſoon as the equi- 
ty is diſcovered, the obligor ſhould immediately give notice of 
it; this may eafily be done in the public prints, or by ſuit. 
imb. Rep. 66. But the anfwer to this remedy is, that the bond 
may have been previouſly aſſigned, if ſo, then the enquiry would 
not have bettered the ſituation of the aſſignee, or of the obligor; 
for the latter, muſt then have acknowledged, what he had before 
lone with more ſolemnity, that he knew of no equity againſt the 
bond : If not previouſly aſſigned, then the notice would prevent” 
Eranter TEETH TI eg Oe 7 CODES: 
On the other hand, the trouble and inconvenience of making 
ie enquiry, and the difficulty of proving the re-acknowledg- 
ent, would put a ſtop to the negociability of bonds, & would en- 
rely defeat the intention of the Iay which made them aſſignable. 
It is contended, that it is eſſential, that the parties to a bond 


- 


hould/have confidence in each other. Be it fo; but let it alſo 


: conceded, that he who places the confidence, ſhould take 
ie conſequences of having miſplaced it, and not ſeek to throw 
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it upon a third perſon, who was not privy to the tranſaction, 
In commercial matters, confidence is peculiarly neceſlary; and 
yet t{.15 court determined in the caie of Foe an] Harriſon vs 
Oxley and Hancock, (ante wil. i, p. 19,) that if an agent, who 
is author iel to draw bills for tpzcial purpoſes, abuics the truit, 
and miſapolies the monsy, the prineipal who gave the confidence 
PPV 1 „„ 
It is ſaid, that the ſtatute of Inn, aſſimilates notes, to bills, 
by the expreſſions it uſes. It declares, that they may be aſſign- 
cd like bills, but it does not aſſimilate them in any of their con- 
ſequences, or collateral points. | „ 
It is then contendel. 2dly, That this caſe is within the e- 
quity of the act of Aſſembly, which, it is ſaid, eſſentiall? diſtin- 


guiſhes it from the caſes which bave been cited reſpecting bills, 


notes &c. | | „ 
There is an apparent inconſiſtency in the arguments reſpec; 
ing this law. Tt is obſtinately inſiſted upon, that the equity 
originally attached to a bond, would follow it into the hands of 
an aſſignee, upon principles unaffected by this law; if ſo why 
was this law made? | . | 
The legiſlature, when engazed in the buſineſs of altering a 
general principle of law, are not to be ſuppoſed ignorant of the 
full extent of that principle. If without legiſlative interference 
the obligor could not have protected himſelf againſt an aſſignee 
even ſor actual payments made before notice of the aſſignment, 
(and that h= could not, was evidently the ſenſe of the legiſlature, 
other wiſe their interference was unneceſſary,) much leſs could 
he ſet up an original, and concealed equity; for the former caſe, 
an expreſs proviſion is made. There is no ambiguity in the 
language of the proviſo, nor is it even contended, that the caſe 
of an original equity comes ſtrictly within it. But it is contend- 
ed to be with the ſpirit of the proviſo. There are caſes, I admit 
where it is juſtifiable to take libexties of this ſort, with the 
words which. the legiſla: ure uſcs: but there ſhould be an appa- 
rent Reb, for it, and J hold it to be always unwarrantable, 
if a; reaſon. for excluding the caſe which is ſought to be con- 
ſtructiyely included, can be aſhgneJ. A little reflection, will 
ſurniſn, a ſatisfactory reaſon, for the diſcrimination, between 


poſterior-diicounts, and original equity, | | 

In the firſt, the obligor has done what by the terms of his con- 

tract he had ſtipulated to perform. He has made partial pays 

ments, or has entirely diſcharged the debt; it was his duty to 

do this; and therefore, he who is about to purchaſe, ought 10 
. ſuppoſe 
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ſuppoſe that to have been done, which the contract ſtipulated 
to be done; here, there is a cauſe of ſuſpicion growing out of 
the inſtrument itſelf, ſtrong enough to prompt an enquiry, and 
if the aſſignee be hardy enough to caiculate againſt this reaſon- 
able preſumption in conſequence of the confidence he may repoſe 
in the obligor, it is perhaps not improper to leave him to his 
recourſe againſt the perſon who has deceived him. 

But it is far otherwiſe with reſpect to an original equity. 
To preſume that the debt was never due, would be to form a 
concluſion againſt the words of the contract itſelf, which im- 
port the contrary, The obligor has declared the debt to be due, 
and that he will pay. This ſolemn acknowledgment of its 
juſtice, he has confirmed with his ſignature and fecal. If it were 
not due, he would not, and certainly ought not to have oblig- 
ed himſelf to pay it, and that too in a manner calculated ro de- 
ceive thoſe who truſt in this declaration. It is not enough to 
ſay that he was ignorant of the objections to the claim at the 
time he gave the bond, or was impoſed upon by the obligee; it 
was his duty to inveſtigate the ſubject, before he ſent forth a 
negociable paper, which in every change it unJerwent, poſſeſ. 
ſed the power of deceiving, and of injuring fair purchaſers. In 
this caſe, the aſſignee could have no cauſe to ſuſpect an original 
equity contrary to the expreſs letter of the contract. To en- 

quire of the obligor, if he meant the reverſe of what he has de- 
clared, would be an abſurdity, which the legiſlature could never 
mean to require of the aſſignee. The difference between diſcounts, 
and an original equity, is this; in the firſt, the aſſignee pur- 
chaſes upon the faith of the abligee, ſince nothing but his aſlur- 
ances could repel the natural concluſion, that payment had been 
made; in the latter, he purchaſes upon the faith of the obliger, 
that the debt was due when the bond was executed, becauſe he 


has ſaid fo, and that in the moſt ſolemn manner. 
The legiſlature therefore, were influenced by the ſtrongeſt 
motives to make the diſcrimination. . 


If the Jegiflature Rate à particular caſe, and might by apt 


language have expreſſed themſelves generally, if they had meant 


to do ſo, it is too much like legiſlating, for the court to make 
a conſtruction broader than the words which are uſed will war- 
If an original equity had been intended, the proviſo would 
have permitted the obligor, to make any defence in law or 


equity, which he might have made, in caſe no aſſignment had 
been made,” and it is contended, that the court ſhould conſtrue 
the word diſcount, ſo as to mean the ſame thing. 


K. 


% 


It is ſaid, that the act of limitations, though it does not ex- 1 
tend to the courts of equity in exprets terms, is nevertheleſs 2. is a 
dopted by analogy. This is true; and I do not object to courts this 
of equity permitting the obligor, to avail himſelf of diſcounts the 
againſt the aſſignee, in the ſame manner, as he might at law; bill; 
what I contend is, that neither courts of law, nor 'of equity, rend 
can extend the conſtruction of the proviſo, beyond the fair WM . 
meaning of it. The act of limitations is reſtricted, or rather I Ale 
diſregarded in equity in many caſes; but it is never extended con 
beyond the periods preſcribed by the law. _ ing t 


No two caſes can be more unlike, than this, and the caſe of The 
aſſignees of a bankrupt; in the latter caſe, the aſſignees are I tain 
metely truſtees, and are no more entitled to avoid an equity a- 
ru the bankrupt, than the bankrupt himſelf would have I and! 


en. | | | 
RoANE, J. There are ſome points in this cauſe, which are I dorſe 

not eontroverted by either fide. It is admitted, that upon the and © 
rinciples of the common law, a cheſe in action is not aſſigna- attacl 

5 that is, the aſſignment does not give to the affignee, a ſtatut 
right to maintain an action in his own name. Le 

It is alſo conceded, that in England, the aſſignee of a bond, Doug 
takes it charged with every ſpecies of equity, which was at- fory x 
tached to it in the hands of the obligee. If a different principle 5 
d11 da 


prevail in this country, it muſt grow out of the acts of Aſſem- 
bly, which authoriſed the aſſignment of bonds. The acts of rule a 
1730, and 1748, upon this ſubject, are preciſely the ſame as to I [7 
the preſent queſtion, I ſhould have been glad to have ſeen the 65 th 
act of 1705, but I have not been able to meet with it. This bec 
caſe, depends upon the juſt conſtruction of the act of 1748. 8 
The intention of it, was to alter the common law, ſo far as it honeſt 


prevented bonds from being aſſigned, and to give to the aſſignee, 131, 


* 


a right to ſue in his own name, in the ſame manner, as the tween 
obligee might have done. : Phe takes t 

It was not intenged toabridge the rights of the obligor, or to charac 

enlarge thoſe of the aflignee, beyond that of ſuing in his own that ſe 
name; and ſince it is clear, that prior to this law, an original, It 1s 
equity attached to the bond, followed it into the hands of the "gal ri 
aſſignee, this law, does not exprefily, nor by implication, deſ- ared | 

troy that principle. Notes of hand are now aſſignable in Eng- 2 i” 

> and, and it is admitted, that the affignee is diſcharged of any the Cor 
equity, which exiſted againſt the aſſignor, unleſs the note was han 


given for an uſurious, or for a gaming confideration fp 
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The reaſon of this, is not that the principle attached to them 


is a legal c5nſequence of their being made aſſignable, but becauſe 
this rule for commercial purpoſes, applied to buls of exchange ; and 
the ſtatute of Ann, deciaring notes affignable, in lite manner as 
bills of exchange, ſhewed an intention, as it was ſuppoſed, to 
render the former, as highly negociable, and as current in 2 
ternal, as the latter was in external commerce. The act of our 
Aſlembly, embraces equally the ſubject of bonds and notes, but 
contains no expreflions tendihg to induce a belief, that the mak- 
ing them aſſignable, was intended for purpoſes of commerce; 
The deſign certainly was, to make them transferable to a cer- 
tain extent; the proviſion points out the limits of their negoci- 
ability, and fixes a ſtrong mark of diſtinction between them, 
and bills of exchange. As to the latter, they were always aſ- 
ſignable, and the indorſement transfered a legal right to the in- 
dorſee. "They did not owe this quality to ſtatutary proviſions, 
and of courſe, they continued within that principle which had 
we to them, and of which they were not deprived by any 
at ute. ; e 
Lord Mansfield lays it down in the caſe of Peacock us Rhodes, 
Dougl. 626, that the holder of a bill of exchange, or promiſ- 
ſory note, is not to be conſidered in the light of an affignee of 
the payee. An aſſignee mult take the thing aſſigned, ſubject to 
all the equity to which the original party was ſubject: if this 
rule applied to bills and promiſſory notes, it would ſtop their 
currency.“ So in Gunningham's laws of bills of exchange, p. 
bs, the Chancellor refuſed to relieve againſt the aſſignee of a bill, 
« becauſe it would tend to deſtroy trade, which 1s carried on 
every where by bills of exchange, and he would not lefſen an 
honeſt creditor's - ſecurity.” And we are informed by Domat, 
131, Tit. 16, § 4, p. 231, that the covenant which paſſes be- 
tween the perſon who gives the money, and him who under-! 
takes to remit it to another place, hath in it ſome particular 
characters which diſtinguiſh it from other kinds of covenants, 
that ſeem to have ſome reſemblance with it. WE, 
It is therefore, not becauſe the indorſee is an affignee of the 
gal right to ſuch bills and promiſſory notes, that the equity is 
bared by the indorſement, but becauſe of their quality as a. cur- 
rency, and from the neceſſity of adopting ſuch a principle, for 
the convenience of trade and commerce with reſpect to ſuch 


currency. But bonds, are not to be confidered as a currency, 
and within the reaſon of the principle laid down in Peacock and 


Rhades ; for that principle is founded upon commercial conſi- 
G 2 | derations 
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derations altogether, and not upon a diſtinction between legal, 
and eguitable aſſignments. 

With reſpect to the proviſo in the act of 1748, it contem- 
plates legal diſcounts only. The words, „the plaintifF ſhall 
allow all diſcounts which the defendant can prove,” were meant 
to extend thoſe diſcounts beyond the credits which might be en. 
dorſed on the bond; and the latter words, “before notice of 
ſuch aſſignment was given to the defendant,” were meant to ref. 
train the diſcounts to tuch as exiſted prior to notice of the aſſign- 
ment. This enlarging and reſtraining proviſo was neceſſary, 
in order to expreſs clearly the meaning of the legiſlature 3 but 
neither the proviſo, nor any other part of this act, was intended 
to extend to, or to abridge equitable diſcounts, which were not iy 
the contemplation of the legiſlature who made this lav. 

The inconvenience, which it is apprehended will reſult from 
rejecting the application of the principle contended for, is cer- 
tainly not real, or if it be, it was not ſo conſidered by the le- 

iflature. The aflignee, it is admitted, takes the bond at his 


peril, ſo far at leaſt, as the poſſible claim of the obligor to diſ- 


counts may extend. If he chuſe not to encounter this riſx, or 
to repbſe entire confi lence in the obligee, he muſt enquire of 
the obligor, and from him obtain information, reſpecting (at 
leaſt) this part of the ſubject. With the ſame convenience, 
may the enquiry extend to any equitable objections attached to 
the bond. The two caſes are preciſely e the ſame reaſon, 
and I can diſcover no principle of policy or juſtice, which 
ſnould fo widely diſtinguiſh them. The aſſignee of a note given 
by an infant, feme covert, or for a gaming, or uſurious con- 
ſi leration, does not take it diſcharged of thoſe objections, but 
the contrary. In thoſe caſes, as well as in 0 of diſcounts, 
he muſt take care what he purchaſes; he acts at his peril, and 
mutt therefore act with caution. For what reaſon then, ſhall 
an equity, originally incorporated with the bond, and which 
fhould deſtroy its obligation, be diſcharged in the hands 45 an 
alngnee? The proviſion of this act has long governed the aſſign- 
ment of bonds, and it is but of late years that the exiſtence of 
ſuch a principle as has been contended for in this cauſe, has been 
thought of, as applicable to bonds and notes. This conſidera- 
tion, though it would not direct, has much weight in confirm- 
ing the opinion which I clearly entertain upon this ſubject. 
The appellee may ſuffer in conſequence of it; but this is pre- 

ferable to the eſtabliſnment of a principle, which may produce 
great public miſchief, and injuſtice. | 
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Although I am clear in the opinion, that an equity exiſting 
againſt a bond, is not loſt or extinguithed by an aflignment for 
valuable confideration and without notice, yet it may be loſt by 
length of time or other circumſtances, In this caſe however it 
does not appear, chen the deception practiſed by Audenſon was 
found out by Norton, or that Nortondelayedanunreaſonablelength 
of time, in coming forward to aſſert his equity. It is true, that 
his intereſt in the goods fold by Harris is not eſtabliſhed in the 
proof, but the ground of the Chancellor's decree, being wrong, it 
mult be reverſed, and the cauſe remanded for further proceedings, 
ſo as to let in Mr. Norton to the proof of his equity. Thedecree 
ſo far as it reſpects the order on Nicholas, with reference to the 
preſent appellee, I think is right. „ 

CARRINGTON, J. To conſider this caſe upon genera] 
principles; the queſtion is, Whether an equity, originally at- 
tached to a bond, follows it into the hands of an aſſignee with- 
out notice. In England, notes of hand were not aſſignable, 
until the 3d and 4th of Queen Ann, ſo as to enable the aſſignee 
to bring a ſuit at law in his own name. Courts of Equity were 
of courſe reſorted to, Where the maker of the note was not pre- 
cluded from ſetting up any equitable defence, which he might 
have. Frequent attempts were made by the bankers and traders, 
to bring them within the cuſtom of merchants, and to place 
them upon the ſame footing of negociability with bills of ex- 
change. But the judges ſtill conſidered them merely as evi- 
dences of debt. At length, the ſtatute was edu confor- 
mably with the wiſhes of the trading part of the community, 
making them affignable, in lite manner as bills of exchange. T he 
likeneſs thus ftrongly ſanctioned by legiſlative authority, pro- 
duced ſimilar deciſions in caſes, wire their negociability were 

concerned, 4 5 | . 

But no efforts were made in favor of bonds, and they remain 

in the fame ſituation in England, as they ſtood at common law. 

This country was then a part of the Britiſh empire, and our 
legiſlature, aſſimilated its laws, to thoſe of the mother country, 
ſo far, as our local ſituation and ſtate of ſociety authoriſed it. 

In 1705, ſhortly after the Engliſh ſtatute paſſed reſpecting notes 

of hand, the Aſſembly, paſled a law, authoriſing the 1 An 

ment of bonds and notes. This law, I cannot meet with, but 
it was repealed by proclamation in 1730, and in the ſame 
year, another law was enacted, exactly ſimilar to the act of 


1748. 
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1748. With the Engliſh ſtatute before their eyes, the legiſta. 
ture did not chuſe to adopt it altogether, or to introduce into it 
à principle, which ſhould defeat the cquity of the obligor, as it 


1-45 ſecured to him at common law. 'I hoſe expreſſians in the 


ſtatute, vhich aflimilated notes to bills of exchange, were 0- 
mitted in our law, and in the room of them, others were in- 
troduced, which eſtabliſhed an oppoſing principle. The nego- 
ciability of bonds and notes, was qualified and reſtricted within 
bounds, conſiſtent with the commercial ſtation of this country, 
There was no neceſſity for exalting thoſe kinds of paper to the 
high ground, on which the commercial world had placed bills 
of exchange, and the whole complexion of the Jaw lhews, that 
it was intended to be avoided. "The doctrine which has been 
{tated and relied upon, as applicable to foreign bills of exchange, 
is conſequently inapplicable to the preſent diſcuſſion. Theſe 


conſiderations have produced concluſions in the public mind, 


as to the conſtruction of the law in qusſtion, the very reverſe 
of what has been contended for by the counſel for the appellee, 
I ſhould be unwilling to unſettle theſe long formed opinions, 
unleſs the expreſſions of the law rendered it abſolutely neceſſa- 
ry. | 

That a bond fraudulent and void in its creation, cannot he 
cleanſed of its impurity, and rendered valid by aſſignment is 
ſettled by the caſe of Turton and Benſon and has uniformly been 
ſo decided in the courts of this country. No man can by the mere 
act of aſſignment transfer a greater intereſt than he holds; diſpoſe 
of an intereſt where he has nothing, or make good and valid, 
that which was originally vicious and void. In this enlighten- 


ed age though former deciſions are rejected, and a new mode 


of attaining juſtice is diſcovered. But is it true, that the means 
are adequate to the object? It is urged as a reaſon for the re- 
jection of former opinions upon this ſubject, that they tended 
to impoſe deceptions upon the public, and ro cramp commerce, 
by deſtroying the negociability of bonds and notes. As it ſtrikes 
me, they rather tend to prevent, than to countenance thoſe 
frauds, and if the other conſequences will follow, it 1s prefer- 
able to ſacrificing a majority of the public, to the avarice and 
injuſtice of a few. But I cannot perceive, how commerce, or 
that ſort of it which is moſt uſeful to ſociety can be injured. 
That their negociability will be reſtrained J admit, but they 
will anſwer the purpoſes for which the law intended them, by 
facilitating the collection of debts and thereby affording a con- 
venient, and deſirable accommodation to the people of this coun- 
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The caſe now under conſideration, comes fully within thoſe 
principles which ſeem to me correct. Morton and Anderſon 
vere concerned together in trade, and upon a ſettlement of ac- 
counts, Nerton claimed a credit for the proceeds of a quantity 
of goods in the hands of Harris. But Harris aſſuring him 
that he had received no part of thoſe proceeds, Norton, unſuſ- 
picious of the truth, gave his bond for the balance as it ſtood. 
Roſe, it is admitted, was a fair, bang fid? purchaſer of the bond. 
He is chargeable only with neglect; he might and ought to 
pave ſatisfied himſclf, that the debt was juſtly due before he 
received it. If upon an enquiry, Norton had aſſented to the 
payment, or acknowledged he had no objections to it, this 
would have deprived him of his equity againſt Roſe, It was 
eaſy for any perſon withing to take an aſſignment of the bond, 
to make the enquiry; they would know at once, where to 
make the application. On the other hand, Norton could not 
give a ſpecial notice to the perſon who was about to obtain it 
and the public papers Would afford a very uncertain channel of 
information. 5 . 
Upon the whole J am clear that the decree is erroneous and 
ought to be reverſed. : | | 
Lyons, J.— This has been truly ſaid, to be a cauſe of con- 


hderable importance, on account of the precedent to be ef; 
tabliſned. In order to diſcover the legiſlative intention, when 


the act of 1730 (of which that of 1748 is an exact copy, as to 
this queſtion,) was pafled and to comprehend more clearly 
the conſequences of the conſtruction contended for by the ap- 


pellee, I ſhall conſider this cafe as if it had been to be decided 


«pon at that time. If Norton had given this bond before aſſign- 


ments were ſanctioned by legiſlative authority, it is admitted 


I —— 


on all hands, that his equity would have followed the bond, into 
the hands of an aſſignee. if ſo, is it poſſible that the legiſlature 
could have meditated ſo much injuſtice, as to exclude him from 
ſetting up an objection to the debt, which but for the law, he 
might have made? Could it mean to protect fraud, and to give 
validity. to an inſtrument, which was originally void and found- 
ed in deception? Whatever would then have been the con- 
ſtruction of the law, muſt be the conſtruction of it at this 
day. I mention this to ſhew that the legiſlature by making 
bonds aſſignable, did not thereby mean to deprive the obligors 
of oy equitable objections, which they might have to them. 

ntil this act paſſed, bonds were not aſſignable. Bills of ex- 


Change could not anſwer the purpoſes of internal negociaton, 
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between the planters and the merchants; the ſormer from their 
ſituation, were under a neceſſity of having credit from the latter, 
and to ſecure this, it was deemed proper to make bonds aſſign. 
able, by which means, the factors, who often took them in 
their own names, were enabled to paſs them away in the pur. 
chaſe of commodities, or might, when neceſſary, transfer them 
over to their principals. This hiſtory of bonds will evince, 
that as there was no neceſſity, ſo it never could have been the 
legiſlative intention, to give to them all the high privileges 
attached td bills of exchange, 
been contended for by the appellee. Independent of this, the 
law upon the face of it, repels a conſtruction, calculated to 
deprive the obligor of his equitable objections. Ic /aves to hin 
the right of oppoling the claim by all ;u/? diſcounts which he can 
make, and conſequently could not mean to deprive him of an e- 
quity, ſtrong enough to invalidate the whole claim. The law, 
ſo far from being deſigned to grant favors to the argnze, is cal. 
culated to protect the abligor; the former, is obliged to admit 
all diſcounts againſt the obligee, and at his peril to give notice 
of the aſſignment, under the penalty of being bound by pay- 
ments made, after the obligez has parted with his right to re- 
ceive them. | e N 

The accuracy of the principle laid down by the appellec's 
counſel is not queſtioned ; its application to this caſe is. For 
ſince it is admitted, that if the law had not permitted the affign- 
ment of bonds, an equity exiſting againſt the obligee would have 
accompanied the bond into the hands of an aſſignee, the ſingle 
enquiry which remains 1s, does the law take away this right, 
previouſly poſſeſſed by the obligor? I have endeavored to ſhew, 
that ſo far from doing this, the law itſelf difplays a careful at- 
tention to the rights and intereſt of the obligor. | 

The arguments which were uſed to aflimilate this, 'to the 
caſe of a bill of exchange and promiſſory note, are totally with- 
out foundation. The reaſon of the law as applicable to thoſe 
caſes, is not founded upon the principle ſtated by the counſel 
for the appellee, but upon conſiderations altogether of a commer- 
Cial nature. „ | el | 
Upon the whole, I concur in opinion with the other 
judges: | . | Se 5 
The opinion and decree of the court, was entered as follows: 
6 The COURT is of opinion, that an aſſignee of a bond or 
&« obligation, takes the ſame, ſubject to all the equity of the 
e bligor, and that the appellant ought to be allowed to ſet Fi 
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& and diſcount againſt the debt claimed by the appellee as aſſignee 
« of George Anlerſon, the other defendant in the decree named, 
any equitable demand reſpecting the ſaid debt, which he had 
« 2 right to claim from the ſaid George Anderſon, the original 
e obligee.” Decree reverſed with coſts, and the cauſe remand- 
ed to the High Court of Chancery for further proceedings to be 
had therein, according to the principles of this decree. | 
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PICKETT, 
against : 
M OR RI 
N the year 1785, Morris, 1 from 1 the 


moiety of two thouſand acres of land in Kentucky, at the 
prices of { 609, and gave his bond for „ 400, payable at a fu- 
ture day, and a note of hand for { 2009, which has been dis- 
charged. Yohnſon; had an equitable title to the other moiety of 
this land, under a former contract, but upon this condition, 
that he ſhould allow Littlepage, or thoſe claiming under him, 
to take choice of either of the two tracts on paying the differ- 
ence in value between them. In 1786, Littlepage, aſſigned 
this bond to Stocędell, at which time, Morris, was a creditor 
of Stockde!l by bond, in a ſum, very little ſhort of the amount 
of the one which he had given to LZittlepage, Stockdell, pro- 
poſed a diſcount of the two bonds to Morris, which the latter 
refuſe, in conſequence of the pendency of a ſuit againſt him, 
Littlepage and others, by Fohnſon, in the ſtate of Kentucky, 
claiming a.conveyance,of-an undivided moiety of the 2000 acres 
4 land, inſtead of a ſeparate tract, with the difference in value 
etween ſuch tract, and the firſt choice which Morris, by his 
contract with Littlepage had a right to make. After this refu- 
ſal, Morris inſtituted ſuit againſt $tockdell upon his bond, and 
recovered a judgment. Stockdell, affigned Morris's bond to 
Picket, but whether before, or after the judgment obtained by 
Morris, does not certainly appear. 5 
Picket, inſtituted a ſuit upon this bond againſt Morris, in the 
County Court of Henrico. At the trial of that cauſe, the coun- 
le] of Morris offered Stochdoll's bond as a diſcount, and moved 
Fe | a 
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the court to inſtruct the j jury upon the law ariſing Foun the £14; 
in evidence before them, or by other means to reſerve thy 
points for their future deciſion, and for this purfbſe, tenderef 
a a ſtatement of the facts, requeſting the court to alter them if 
neceſſary, ſo as to reſerve the cafe. The court declined, of 
neglected giving any opinion upon either Peine 

The legality of che diſcount; the equity of Aorris againſt 
the bond in queſtion; and the ſubject of not ice to Picket ot both 
or either of thoſe objections, were ſubjects diſcuſſed before 
the jury ; and the court refuling to interfere, they found a ver- 
dict for P:icþ-t, the plaintiff at law. 

The defendant Morris, moved for a new trial, (this being 
the ſecond trial of the cauſe,) but the court were divided in o- 
pinion. Afterwards, a fifth magiſtrate, who had ſat during the 


trial, came upon the bench, and the motion was renewed, but. 


was ſoon afterwards dropt. The defendant then exhibited a bil 
to the ſame court praying for an injunction, at which time, 
Preket, agreed to ſtay execution for a month, that the defen- 
dant might have an opportunity of applying to the Chancellor, 
for an injunction, which he aiterwards did, 

Morris filed his bill in the High Court of Chancery, praying 
to be relieved againſt this judgment, principally upon the ground 
of the debt e to | him from 8Sztckdel/, which had not been al- 
lowed him as a diſcount in the trial at law. 

Picket, in his anſwer to this bill, ſtates himſelf to have bed 
a fair, Bona fide purchaſer of the bond in queſtion, without no- 
tice of any diſputes relative thereto, or of the appellee's right 
to any diſcounts. That he paid Stockdell for the ſaid bond, Gi 
money certificates and other public ſecurities, a ſum exceeding 
the value of this bond, which exceſs, created a debt from 
Stackdell to him, which has been conſiderabiy encreaſed by o- 
ther advances. 

Whether the County Court refuſel to grant the injunction 
applied for by Morris, or whether the motion was withdrawn 
in conſequence of the offer made by Picker, of ſtaying executi- 
on for a month, does not certainly appear from the record. 

One witneſs proves, that the appellant applied to him to 
know what objection the appellee had to the payment of this 
bond; the witneſs informed him that the appellee had diſcounts 

againſt it, and alſo mentioned the diſpute about the Kentucky 
land: upon which the appellant replied, © that he would have 
nothing to do with the bond. The witneſs does not ftate 
whether this converſation took place before or after the aſſign- 
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ment, but concludes from Pick-t's reply, that it was prior to 


it. It does not appear when the aſſigt ment was made. Ihe 
High Court of Chancery, upon a hearing of the cauſe, diſſolv- 
ed the injunction as to { 36: 13: 3, wich intereſt thereupon 
from Auguſt 1786, after deducting therefrom the coſts of that 
court, and decreed the icjuuction to ſtand and be perpetual as 
to the reſidue, aud that Artis ſhould aſſign to Picker the judg- 
ment obtained by him againſt Stocke//; the bill as to Littlepage 
was diſmiſſed with coſts, From this decree Picket appealed. 
MaR8HALL for the appellant, The firſt qu⸗ſtion which I 
ſhall conſider is, whether the appella::t could at law, have ſer 
up his judgment againſt $zc#d-1/, as a diſcount againſt the ap- 
pellant. 2dly, Whether he can reſort to a court of equity for 
the relief fought for by this bill. „ 
11, The aflignce of a bond, by the law of this ſtate, is 
bound to allow all juit diſcounts againſt h1mjelf, or againſt the 
oll;gce before notice of the aſſignnent. The diſcount offered by 
the appelice, is a julgment obtained againſt a meſne. aſſignee, 
which I contend is not 2 caſe provided tor by the act of Al 
ſembly. Morniss bond, coming by aſſignment into the hands 
of Stochdoll, could not be conſidered as being i#/o facto diſcharg- 
ed, in conſequence of the latter being the debtor to the former 
to an equal amount. The reciprocal paſſeſſion of ench others 
bonds, did not amount to a pay:nent of both, or of either, Th 


1C 
one may be diſcounted againſt the other, - wilets the conduct of > 


the parties hath prevented it, , ß 
This is the difference between actual pupment, and off-fett; · 
mutual demands ; in the firſt, the bond, is diſcharged by. the 
filent operation of law; in the latter, both debts ſuhſiſts, until 
they are oppoſed to each other; for the parties may wave the diſ- 
count if they ple. nas op 
In this caſe, Morris, evinced his determination not to. diſ- 
count, exprefly, as well as impliedly. He refuſed it exp, 
when Stochdell applied to him for that purpoſe; and impliedly, 
by bringing ſuit, againſt Stackdell. Fang . bond, in which, if 
the diſcount had been offered, he muſt have been nonſuited. 


And Stockdell, by afligning Morris's bond to Pictet, ey ineed a 


ſimilar diſpoſition in himſelf not to diſ count. 
Aſter this, will it be contended, that Morris cun reclaim 


his right of diſcounting, and that too, againſt a bona fide aſſig- 


nee? But ſuppoſe Aforris, was not deprived of this right by his 


lign - OP conduct, let us conſider. 


2dly, Whether he can be relieved in this court, 


* 
- 
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Every point in this cauſe, has once been before x court of 
competent juriſdiction, and without a poſſible objection to the 
fairneſs of the trial, the jury have decided in favor of the ap- 
pellant. If the County Court gave an erroneous opinion upon 
the points ſubmitted to them, or if they erred in refuſing to 
give any opinion at all, the power of correction belonged ex. 
cluſively to an appellate court. But a court of equity has no ju. 
riſdiction in ſuch a caſe. It cannot correct legal errors in an 
inferior court, or rehear and rejudge the judgment of a court of 
lav. If Morris was aggrieved by the judgment of the County 
Court, he might have excepted and appealed. If the juſtices 
refuſed to ſanction the bill of exceptions by their ſignature, the 
law marks out a plain redreſs for the injured party. But in- 
ſtead of purſuing thoſe ſteps, the appellee voluntarily abandons 
them, and now ſeeks relief in a court of equity, upon the ver; 
points, which had been fully diſcuſſed, and fairly decided upon 
in a court of law. If he can hope to ſucceed, it muſt not be 
by aſſerting the /zwv to be in his favor, for that has been deter- 
mined againſt him by the proper tribunal, and therefore, the 
law is with his antagoniſt, until that deciſion be reverſed. He 
muſt then rely altogether upon his claim to ſaperlor equity. 
Let the pretenſions of the two parties upon this ground be 
compared. Pzchzet, is a fair purchaſer, for a valuable and full 
eonfigeration, without notice of any objection upon the part of 
5 me On the other hand, Morris, had by his own conduct, 
completely diſcharged, the bond in queſtion from the danger of 
Len! 1 againſt the debt due from Sroctdell, to him. 
THe 14 the diſcount, as one of the depoſitions proves, for 
the unfair purpoſe of diſcharging his own bond in warrants, at 
a retuced*price, and conſequently for leſs than the real amount. 
IIe inſtitutes ſuit againſt Szac#dell, as an additional evidence of 
his Having diſclaimed the diſcount, after which, his bond is aſ- 
ſigned. Can he now talk of equity, who by his own conduct 
bas been the cauſe of the very loſs, he is unwilling to bear him- 
ſelf, an! now ſeeks to throw upon Picket? If he had done at 
that time, what he now inſiſts upon, the bond in queſtion would 
long ſince have been cancelled, and deprived of its ability to de- 
eie the wife gtt Thr a10gt e 
Perhaps an attempt may be made to excuſe this conduct of 
Morris, on account of the equity againſt his bond, which is 
faintly relied upon in the bill. If this had been any thing more 
than a pretence, Morris, inſtead of 'waving the diſcount by 


bringing ſuit upon Stocbdell's bond, would have inſtituted a ſuit 
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waich means, third perſons would have been nies: not to 


oy directing the 


yurchaſe it. But the decree of the Chancellor, b 


ference between the two bonds to be paid by Aris, neceſ- 


arily dilallows his claim of equity on account of the Kentucky f 


lands. , 


[ fav nothing As the bill of exceptions, becauſe not being 


igned, it ci no facts Which chic court ought to re- 


gd. 


W ICKHAM _ the appellee. I cannot agree, that Morris, 
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has by any part of his conduct waved his right of diſcounting . 


Stckdetl's bond againſt his own, or that he is precluded from 5 
ferting that right, as well as his prior equity, againſt this bond, 


ma court of chancery. 


Morris purchaſed from Lili page his choice of two diſtinct 


tracts of land, of a thouſand acres each. He is afterwards ſued 
in the ſtate 0 Kentu: (RY by 


motet y of both 5 Should he ſueceed, no two contracts can 


de more unlike, than the one made with Littlepage, and that 
The bond which he 


waich would be thus forced upon him. 


Jobnſan, who' claims an undivided. . 


had given in part of the purchaſe money, comes by aſſignment. 
to the hands of Stocëdell, his gedſory charged with this equi- 
againſt it, and therefore, - when Morris was: applied to by 

6-:ckdell to diſcount one bond againſt the other, the former, 


iery properly objected. He was not bound to offset a deht 
ultly due to him, againſt one, which in equity he did not 
we, Under this impreſſion, Morris brought 8 upon en 
Hes bond as he certainly had a right Rea n ety: $2 

It cannot be denied, that Miri had originally an equity a 


winſt Littlepage; but it was not neceſſary ſor him to diſairm the | 
ich 


act, unleſs he pleaſed to do ſo; for if the damages to whi 


- £ 
2 


* 


le was entitled, ſhould be equal to the debt due from him to 
uttlepage, the one would W the other, and Hu the con- 


nact remain. valid. 

The next queſtion then i is, w 
« chancery ſet up this equity, as-well as the diſcount, againſt 
ticket, the afſignee, As this Fr 


lie caſe of Norton and Ea. it will not be OY to repeat 

noſe arguments, | 

But it.is contended, that og bands do not Abbe each 

cher; that they only give an election to diſcount, the one againſt 

be other. This poſition may be very que ionable. The words 

ot the law are general enough to make any Ahn Aa Pong: 
ut 


point has been fully diſcuſſed i in 


wbether PTY can in a 3 25 Go 


the refuſal of Merrie, Cid nöt a mount to à waver, 
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But if this be not the caſe, Norris may offer Stock Is bond as 


a diſcount azainſt Picker, becauſe it would have been a good 
one a: zainſt Stockdell. TP hs time when the diſcount may be made 
is not limitted by the law, and therefore, may properly he of. 
fered when payment 1s damamd d. The conduct of the parties 
in the mean time cannot defea: this right to diſcount, wilefs it 
amount to an ert waver, I have endeavored to prove, that 
On the 
other hand, he retains Szc+d-{”s bond in his poſſeſſion, and ag 
ſoor as he 0 properly called th5n by Picket's _ to make his 
ele tian, whether to fiſcount or not, he then offered StockdelPs 
debt as an offset. "The inſtitution of the flit upon StockdelÞ; 
bond, was not an implied waver ; ru giving to the debt the ſe, 
curity aud dignity of a judgment, a did not there by render it 
urfi: to be made an cffzet. | 

ut it is contended, that however the general queſtion may 
be decided, a difcount againſt a mſue aſſignee cannot be ſet uy 
againſt the plaintiff in the action. I can ſee no good reaſon for 
this diſtinction; if it be correct, it is apparent that the moſt 
palpable injuſtice muſt f>llow. 'T he obligor, knowing that his 
bond has com je by afignment into the p fefion of a particular 
perſan, goes on to ſelf hin 2 property, or to make payments; 
wilt it be contende“, that a, ſubſequent afignment of the bond, 
will difcharge it of thofe diſcounts which had once . at- 
tached upon je? 

If wre muſt give to the law 4 Ai, ſo fric as to pro- 
duce this effect, it wi follow from the ſame mode of interpre- 
tation, that the negoclability of a bond is at an end after one 
aſſignment, cer courſe, that Pictet could not recover at law. 
The words. of the law are, ( that any perſon or perſors may 
aſſgn, which if taken ſtrictly, will only apply to ebligee or 
ebliees. But if under a liberal conſtruction of the lavr, aſſig- 
nees may aſſign, the proviſo as to diſcounts muſt be fo far et- 
tended in its inte: pretation, as to be commenſurate with the 
right t9 n. 

Tue next queſtion is, whether we can be affiſted in a court 
of equity, after what has happened in the trial at law ? 

It is objected, that the errors which the court cominitted, 
were only examinable by a court of appellate juriſdiction. Bt 
in the caſe of Ambler and Myld, (ante p. 36,) this court deter- 
mined, that the Chancellor might relieve againſt a mere error 
1n the court of law. In that caſe, the court t improperly refuſed 
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eribved by that ah n PR have excepted and appealed, but 
he did not. Your honors determined, that the inferior court 
were wrong in refuſing the evidence, and that the party who 
Rake of his counſel, in not excepting, 
might ſeek relief in equity. But this is a much ftronger caſe 
than that, We do not complain of an erroneous opinion given 
by the court, but that they refuſed to give Any opinion at all 
when applied to for that purpoſe. Inſtead of inſtructing the ju- 
ry as to the O's they 1:fc a queſtion of nicety and difffculty to 
be decided upon by them. If the j jury undertoak to determine 
upon A queſtion which involved equitable matter, 
wrong in their opinion, ſurely their deciſion does not ouſt the 
the court of chancery of its juriſdiction over the ſubject. It is 
chvious, that the counſe] for Morris were miſted, and the 1 
confounded by an enquiry into Morris s equity againſt the hon 
and Picket*s knowledze 2 it, before thb. aſſignment; whereas the 
ſingle point to which the attention of the j jury ought to have 
been directed, was, the propriety of diſcounting the bond due 
from Sec fdlill, as to the notice, the jury had nothing to do wich 
it; it was a merely equitable queſtion. The defendant was 
prevented from obtaining a new trial, from a mere accident, 
which it was not in his power to controul. It is every day's 
practice, for the Chancellor to relieve againſt an injury, reſult- 
ing from a miſtake of counſel; as where he neglects to offer 
diſcounts, and the like. 55 

Having, I truſt eſtabliſhed the juriſdiction of the court of 
equity, L will a to examine the facts in this cauſe, and 
apply them to the 2 which I have endeavored to main- 
tain. 

If Stacfdell had been the plaintiff at law, no queſtion would 
exiſt as to our right to relicf againſt him. It will alfo be con- 
ceded, that whether the equity gocs along with the bond into 
the hands of an affignee, or not, he is liable, if he had notice 
of it before he has paid the conſideration money, Nay, if he 
received it at a time, when it was in his power t9 ſave himſelf, 8 
he will be conſidered as a purchaſer with notice. l 

If Mr. Pt: et can be in a better ſituation than Stockdell would 
have been, he muſt not only be a purchaſer without notice, but 
he muſt prove, that he gave a full bona fide Le and 
that he has paid the <wh2le of it, f ; 

I fay, he muſt have paid a full Solder; ; for if the af 


fignor of a bond be liable to the aſſignee in caſe he cannot re- 
ceive payment from the obligor, and leſs is paid for _ bond, 


than its real nominal SOOT, it is uſurious. 


and were 


4 a dinit,. that the EN Fi of Picket contains 1 * 


SEN 3eHtS, that he paid the whole conſideration before notice of 


Mes: equity ut this general aiſeztion is qualified by other 


parts of te anſwer, and when he is called upon to ſtate the ex- 


act onlideration bai! for the bond, he reſuſes to do ſo, ànd con- 


tents himſelf with a round declaration that it was adequate. th... 


O33 0445198 to this £4. ve denial of thoſe material points, there 


is onc WIRES, hο thinks he gave notice to Picſet of the equi- 


v of AA. rris, bet. e the a1: ignment was made. Independent of 


this, it appea rs 95 Th anſwer that long after the aſſigument. was 


mae, and h n it is not denie that Picker had notice, he went 


cn to ener aſe che debt due from Stackd ll, inſtead of ſaving 
in his hands, 


himſeif an! V. rms with StockdetÞPs pProyper 5 8 
wich it was in his power to have done. 


There is then the teſtim my of one witzeſs, oppoſed to the 
de not circumſtances in aid of the 


In the firit place, a 


anſwer. Let us ſee if the. 
former, ſuilcient to outweigh the latter. 
the enquiry which the witneſs ſtates Mr. Picket to have made 
wild have been more naturally thought of here, than after 
he had paid his nonsy. 2d! iy, 
obſerves 2s to the date of the aſſignment. 3dly, The appe!- 
lanes having property of StockdelF s fo long afterwards in his 
p-MeFon. Achly, The judgment, which Morris had obtained 
against Stoch tell in the very town in which Picket reſided, 


which as to the diſcount, is ſtrong preſumptive. notice. The | 


judgment ſpecifically bound the ve: -y- ſubject in which Picket 
148 dealing. 


f 


4:4 eee on the 5 8 ſide. Mhrris has a two Pld A 


ty PRE ft Pictet; 1ſt, his right to diſcount againit Stockdell, 


and 2diy, his equity againit Littlepage on account of the Fan 


% and. I ſhall pot notice the firſt point here, as the ſub- 
ject has been fully eiſ-uTed in the caſe of Merten and Roje. 


zut Þ will make this obſervation as to the fact of notice; that 
is to prevail agaiuſt the teſtimony 8 ſingle 


where an auſwer 
witneſs, it hou}! be plain, candi l, and clear of every appear- 
ance of concealment, 


Nb Morris? 


he queſtion then, po ES now to be conſe lete!! is, Whe- 


ther Picket. is liable to the di ſcaunt claimed by 4 i? Ab! is ad- 


be, 


erz 


The flence waich the anſwer 


This anſwer denies that the defendant 
know of any diſptes.; about the band, inſtead of being reſpon- 
1 5 to the eee Mhether Te s of any e to 


| mitted, that Mori, knew, of his bond having pale into HR 4 
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ha nds of Srockdell; be had therefore # right t 6 keep a oel. a 
- dls bond, for the purpoſe cf a diſcount. EN 


If Morris had once a right to oppoſe StockdelP's clan, it 


ſhould be ſhewn by what means he has loſt it. It is faid, that 


he has waved the right; ' firſt, by an expreſs tefilfal; "ard Te 
condly, by an implied waver, The reaſon which induced the 


; refuſa 60 diſcount was entirely juſtifiable.” | He bad no ob; 17 51 
on to the diſcount in caſe he was really indebted to Stec. 


But the fact Was otherwiſe; the bond Which he held was ag 


ed with an equity againſt it, which might have deſtroyed its 
force altogether. 


As to the implied waver of his right to diſcount, I wou Id 


aſk whether the debt due from Srockde!! was leſs binding, le- 
cauſe the dignity of it was encreaſed? Or will it be contended, 
that a judgment cannot be ſet off againſt a bonc,, as well as one 


bond againſt another? The only proper time at "which Morris 


could make an election which Could be obligatory upon him, 


was when $t9ckd-11, or his aſſignee ſhould bring ſuit, and when 
that opportunit 7 did occur, it was made in favor of * vi 
cotint. 

But it is ond that the act of Afembl does not WP 


to diſcounts againſt m. 2 affegnees: The word plaintisßs which 


is uſed by the! legiſlature, obviouſly expreſſes 115 fare thing as 
nee would have done; and if this latter word had been ws 2d, 
it would have run through the whole ſtring of aſſignees, how- 
ever numerous they might be. 'T''e reaſon of: allowing diſ 


counts, being to avoid multiplicity of ſuits, it applies as well 


to meſne afſignee"s, as to the ONE, in whom the rw. to the debt 
ultimately Perry. 

The next queſtion teſpeds the 919; 87 the Shire! of 
ngen en Morris, as I before 6bſerved, had a two fuld equi- 
ty; one, which might N have been decided upon at law, 
but the other, V ich reſpected the Kentucky land, was'a queſ- 
tion, which, belonged excluſively to the court of chancery. 
If the latter had been the only ground of the applicati ion to that 
court, no one could have denied its juriſdiction. Rut it is we | 


known, that if that court will entertain the ſuit © at law, 


will decide the whole caſe, [though involving Points property 
determinable at la. 


Diſcounts, are not leſs a ſubject of equitable juriſdiction, e- 


cauſe they may alſo be determined at law. Until the ſtatute, 
the parties were driven into that court to obtain the benefit of 


Argan, and the juriſdiction is is not ouſted by its being con- 
SIM Fur r ent 
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current with the courts of law. Independent of cheſe conſider- in 
ations, there was not only miſtake, but accident in this case. 2 
Ihe counſel were evidentiy led off from the true point of dif. th 
cuſſion, into an enquiry about notice, which was entirely unim- g 
portant, and from this cauſe it probably was, that they neglect. me 


eld to file exceptions to the opinion of the court, It was acc. 
dent alone which prevented a new trial from being granted up. ate 
on the firſt application, and the offer of P7chet to wait a month, I th: 
until Morris could have an opportunity of obtaining an injunc- I the 
tion, allured the latter from his purpoſe of renewing the col 

motion. „„ a 

MARSHALL in reply. Whether the equity attached to a in 
bond follows it into the hands of the aſſignee or not, is a. queſ- IN 2 c 
tion I mean not to argue, becauſe, I conſider it to be unimpor. ¶ onc 
tant in this cauſe, If Littlepage himſelf had been plaintiff, he on. 
could not have been oppoſed by this equitable objection. The and 
only evidence of this equity is, the aifwer of Littlepage, a bill I ing 
| filed in Kentucky concerning this land, and a paper Ae by not 
Jobnſon, who conteſts the right of Morris to a fulfillment of tend 
Littlepage'e contract. But none of theſe papers can be conſider- 

JJ of the REL, Coo tron 37 5.40 
If men Morris had in reality no equity againſt this bond, his I if th. 
r2fuſal to diſcount, was an abſolute waver ot his right. It is wou 
ſaid that there ie no time limited, within which the election to back 
diſcount, or to wave it, is to be made, and that he might uſe I fame 
it at the trial. I do not contend that he was bound to make it I ry fa; 
ſooner, but if he expreſſly reſuſe before the trial to make is, 
and in conſequence of his doing ſo, his bond is aſſigned away to a ¶ queſt 
fair purchaſer, he is bound by it, and cannot afterwards reclaim | ſeduc 
his right to diſcount. The reaſon aſſigned by Morris for his jectui 
' refuſal was not real, but a mere ſubterſuge, uſed for the purpoſe I if it \ 
of enabling him to purchaſe up his own bond for leſs than its I or the 


„ 


value, and therefore it cannot qualify that, which I term an court 


expreſs waver.. 77 OM OY I and de 

I dy not ſay, that the bringing ſuit upon St2c4delPs bond was It i 

of itſelf a waver, or that the judgment could not be made an tion a: 

offset; but it is evidence of his mind upon the fubject, that theſſ is adm 

; diſcount was not to take place; for if it had, Morris muſt have] Quity | 

been nonſuitel, as the bond due from him to Stackdell, amount It u 

ed to a greater ſum than what was due to him. T concur 

J have contended, that by the literal words F the act, the is the « 
defendant cannot ſet up a diſcount, againſt an intermediate aflieF hw u 


nee; to which it is anſwered, that if the law. be thus ſtrict} ame ſi 
= DE interpreted, 
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interpreted, a bond can be aſſigned but once. I cannot clearly 
comprehend the juſtneſs of this concluſion, for it is plain from 
the words of the law, that any perſon or perſons having the le- 
gal title may aſſign, which mutt mean, more than one aſſign- 
ment. _ | p | 
If payments be made, or if property be ſold to an intermedi- 
ate aſſignee, this would be an actual diſcharge of ſs much of 
the bond, and might be given in evidence without the aid of 
the proviſo; bur this is very different from a diſcoitnt, which 
could not be made were it not for this Iam 5 
If Morris could not have ſet up the diſcount at law, there is 
But if he could, he cannot now reſort to 
a court of equity to get the benefit of it. The whole caſe has 
once been tried and decided upon before a competent juriſdicti- 
on. I contend, that the ſame queſtion cannot be re-examined 
and rejudged in any but an appeliate court. I am now ſpeak- 
ing of the diſcount alone. Fhe caſe of Muller and Mylad, does 
not ſuſtain the juriſdiction of the court of chancery as no con- 
tended for. In that caſe, material teſtimony was not permitted 
to go to the jury, and of courſe, the whole caſe was not before. 
them, nor decided upon by them. This court declared, that 
if the whole evidence had been laid before the jury, the deciſion 
would have been otherwiſe. In this caſe, nothing was kept 
back; the queſtion which we are litigating here, is the very 
lame which was conteſted and decided by the jury with the ve- 
ry ſame evidence which is exhibited fo this court. „ 
It is ſaid, that the counſel and jury were entangled with a 
queſtion which was unimportant, and by that means they were 
ſeduced from the true point in the cauſe, © This is mere con- 
jecture, and is not warranted by any part of the record. But 
if it were, I do not agree, that the miſmanagement of counſel, 
or the miſconceptions of the jury will give juriſdiction to a 
court of equity, , over a cabjedt which has been fully examined 
and decided upon by a jury. 3 5 
It is ſaid, that the court of chancery had an original juriſdic- 
tion as to diſcounts which is not ouſted by tlie ffatute. This 
is admitted, and it then follows, that the courts of law and e- 
quity hayg, concurrent juriſdiction upon that ſubject. _ 
It will Epreſume be admitted, that thoſe courts have alſo 
concurrent jufiſdiction in matters of account; but becauſe this 
is the cafe, will it be contended, that if a ſuif be brought at 
aw upon an account, and a deciſion he there had, the very 
ame ſubject may be 8 in a court of equity? As well 


266 FALL TERM 


might a court of law rejudge a caſe: decided upon in equity, 
under the plea of concurrent juriſdiction. | 

As to all the other pretences for giving juriſdiction to the 
court of chancery, they are mere concluſions of the Counſel, 
without being warranted by the record; ſuch are the ſuppoſed 
blunders of the counſel in diſcuſſing the equity, inſtead of the 
law of the caſe; in their being dazzled by Picket's offer of 


waiting a month, and being thereby put off from their firſt in- 


tention of moving for a new trial. 


It is contended, that Pjcket had notice of Morris diſcount, 


This is not proved; but if it were, and if he alſo knew that 
Morris had rejected the diſcount, he certainly would not have 
been bound to admit it. Neither is there any evidence, that 
Picket had it in his power to fave himſelf; or that there was 
any thing like uſury in the tranſaction. Theſe, are points not 
ſtated in the bill, and therefore could not be noticed by the 
court, even if they were proved by the evidence. 

As to Morris judgment, it could not be even implied no- 
tice to Picket, who was not privy to, or bound by it. But 
there is the ſtrongeſt reaſon to believe, that the judgment was 
obtained after the aſſignment; for if it had been otherwiſe, it 
it highly probable, that Stockdell would have offered 1MMor:s; 
bond as an offset. | | ö 55 
The COURT deſired this cauſe to be ſpoken to again, up- 
on the points of juriſdiction. 25 3 
Duval for the appellee. The conduct of the court in re- 
fuſing to ſeal the bill of exceptions, prevented Morris from ap- 
pealing, and produced an injury, againſt which a court of e- 


quity may relieve. I admit, that the ſtatute points out a mode 
of proceeding where the court refuſe to ſeal a bill of excepti- | 


ons; but it does not follow from thence, that equity may not 
Exerciſe a concurrent juriſdiction over the ſubject, and prevent 
the injuſtice which muſt reſult from an unfair trial, or one, 
where the parties have not been fully heard, and where the 
judgment is enen wrong. 3 Morg. Eſs. 291, proves, 
that a court of chancery will interfere, if the jury be miſdire- 
ed. So if the court refuſe to direct the jury, and they find an 
inequitable verdict, the Chancellor may with propriety inter- 
fere. After many new trials have been granted at law, this 
court will for the furtherance of juſtice grant another. 3 Arg. 


Es. 91. 


; YT WICkHAM. 


they then depoſed. 


Cited at law. 
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Wicknam, I think, that the juriſdiction of the court of 
equity in this caſe may be maintained, as well upon the gene- 
ral principle and conſtitution of that court, as upon the deciſt- 
0::5 of this court on ſimilar caſes, EO per BL 8 

If a want of juriſdiction appear upon the face of the record 
in proceedings at common law, the judgment may be arreſted, 
or reverſed, But in chancery cauſes, the juriſdiction muſt be 
ſpecially objected to by plea, It may be ſaid perhaps, that this 
bill 'gives juriſdiction to the court, and that therefore no 1 
to the juriſdiction could have been properly put in. But ſince 
all the material allegations in the bill are proved, the court 
muſt recain its juriſdiction, if the bill gave it; if it did not, 
then it ought to have been objected to by plea. OG 

If the appellant had meant to oppoſe the relief prayed for, 
becauſe of the judgment at law, he ſhould have pleaded it in 
bar, and by anſwer denied the equity ſtated in the bill. The 
County Court when called upon to inſtruct the jury as to the 
eridence, and to determine whether the diſcount Which was 
offered by Morris, was legal or not, refuſed to give any opini- 
on at all, improperly ſubmitting to the deciſion of the jury, a 
legal queſtzon which it was the duty of the court to have” de- 
termined. 1 3 „ om 

The caſe of Ambler and 1/14, comes fully up to this. The 

queſtion in that cauſe was whether the referees had valued the 
houſe in ſpecie or in paper money. The original valnation 
could not be found, and therefore the referrees were examined 
upon that point, who declared, that they had a ſpecie valu- 
ation in view. The whole caſe turned upon their evidence, 
and 7/yld, was prepared with teſtimony to prove, that the ya- 
luers had made declarations on the ſubject, the reverſe of what 
But the County Court before whom the 
cauſe. was tried, refuſed to ſuffer the witneſſes to be examined, 
this court determined that they were wrong in that opinion, and 
that where the deciſion of the inferior court was manifeſtly erro- 
neous, the omiffion of counſel to file a bill of exceptions, ſhould 
not bar the juriſdiction of the chancery. The Chancellor faid, that 
if this evidence had been heard, the verdict might have been dif- 
ferent. But the ground of the injunction could have been no 
other, than the error committed by the court, in refuſing the 
examination of the witneſſes, gs 1 Fe 

If we refer to Britiſh deciſions, they will abundantly prove, 

that equity may grant relief, although the matter has been de- 
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In the caſe of Graham vs: Stamper 2 Vern. 146, the Gefen, 
cant in equity pleaded the verdict and judgment at law and that 
the deſendant had inſiſted upon the ſame matter at law, where 
it was ruled azainſt him, and demurred, But this was not 
thought ſufficient to bar the relief prayed for, and the plea way 
overruled, So in the cafe of Robinſon ⁊ Bell 2 Vern. 146, the 
round of the bill was, that the plaintiff's attorney had by mif, 
take, and cantrary to inſtructions, pleaded a general, inite34 of 
@ ſpecial plene ad niniſtravit. The court relieved againſt this 
miſtake although the bill did not ſtate, that the diſcovery as 
wade before the judgment. | | 
If ſuch be the deciſions in England, there is a much ſtron- 
ger reaſon, why a court of equity ſhouid be more liberal in 
granting relief in this country, in caſes, which have been decided 
in the County Go irts. The want of legal knowledge in thoſe 
courts, and the looſe manner in which buſineſs is gererall con- 
ducted there, will frequently produce improper and unjuſt deci. 
ſions of caſes, which in many inſtances could only be remedied 
in a court of equity. A diſtinction of this ſort is even warranted 
by Engliſh caſes, In Finch Ch. cas. 472, we find that relief 
was grantedagainft the judgment of an inferior court, on account 
of improper conduct, and a diſtindion is taken between the 
deciſions af ſuch cowrts, and thoſe of the ſuperior courts, CO 
Another ground of juriſdiction is the miſtake of the jury. 


The only queſtion was if the debt had been paid: and if the 


court had determined as they ſnould have done, that the diſcount 
offered by the appellee was proper, the verdict muſt have been 
different from what it was; yet this opinion of the court was 
withheld, The jury were led to believe, that the material 
hoint in the cauſe was whether Pictet was a purchaſer, with 
or without notice, and not being ſatisfied that he was the for- 
mer, they faund for him. I know, that in Ambler and I 
_ it was ſaid by the court, that if the whole evidence had been 
left to the jury, the deciſion would have been otherwiic, But 
it will be noticed, that in this caſe, the error committed by the 
jury was in the Jaw of the caſe. * 


A court of equity will relieve againſt zn award, if there be 


4 - $ 2 2 


- 


an evident error on the face of it, or if the arbitrators have 


miſtaken the law of the .caſe. A verdict is not more folemn 
nor more obligatory upon the parties than an award. This 
' Court have gone into the receſſes of a jury room, to get cvi- 
dence of the irregularity and miſtake upon which the verdict 
| was given, (Cothran vs Street, ante vol. I p. 79) In (17 Rae 
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relief in equity. Now, although the whole caſe in 
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I Words arte p. 80) the jury conſidered the plaintiff as enti- 
tled to half the ticket; but from the evidence, It was 
clear, that if he were entitled to any part, it could not be to 
morg than a fourth; yet this court ſuſtained the decree of the 
Chancellor, which awarded a new trial. ob 
It may be contended that Morris's attorney might have re- 
newed his motion for a new trial. There is ſome obſcurity 
upon this ſubject, and it can only be cleared up by ſuppoſing that 
his counſel was lei off from his purpoſe of doing fo, by Pick- 
ls offer to ſtay execution until he could apply for an injunc- 
tion, It appears, that after a fifth magiſtrate came upon the 
bench, the motion was renewed, and then abandoned. But 
to make the moſt of this, it Was a miſtake of counſel, againſt 
which this court may relicye, 1 . | 8 
RN DUDOLTH. Let us conſider this as an original caſe in the 
court of chancery; that Morris had there filed his bill againſt 
Picket, calling upon him to ſurrender the bond, on the ground 
of his original equity againſt it, or becauſe of the diſcount; or 
if the ground of the bill had been, that Picket might have ſaved . 
bimſelf out of Szxc#delPs property, and had failed to do ſo; in 
all theſe caſes, the court of equity would have had compleat 
juriſdiction. So it would, if the bill had called upon Picket to 
ciſcover how much he had paid for the bond; For if Stockdelt 
could have ſought relief againſt an unconſcionable, or uſurious 
bargain, (which will not be denied) it is equally clear that 
Morris poſleſſed the ſame right 85 
What then is to bar us from this equitable relief after a de- 
cifion at lay ? If a verdict be rendered after a full and fair trial 
upon the law of the caſe, I admit, that the interference of the 
court of chancery would be improper. But if the cauſe be mixed 
with a queſtion of equity, where the juriſdiction 15 concurrent, as 
in caſes of fraud diſcounts and the like, and a wrong deciſion has 
been given, Chancery will interfere and relieve, although the 
ſame points have been preſſed at law. | hos 
A court of equity will entertain a ſuit in the caſe of a loft 
bond, although there is alſo a remedy at law, 3 Durnf. and 


* 


Faſt 151. | „ 
The caſe of Kent vs Bridgman Prec. in Ch. 233, eſtabliſhes 
this principle; that where there is concurrent juriſdiftion, tho? 
the party at law attempted to avail himſelf of a point proper for 
the determination of that court, and failed, yet he ay ſcek 
5 ent and 
Bridgman was not ſubmitted to the jury, and therefore an al- 
ä OT tempt 
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temꝑt may be made to diſtinguiſh that caſe from the preſent, yet it 
1 cb. ious, that the ground of the deciſion was not the failure to 
produce the judgment, but the fraud, which was exaininable 
in equity as well as at law: The Chancellor ſuſtained the cauſe 
upon the ground of à concurrent, aud not of an appellate Juril. 

MARSHALL. The principle which I have endeavored to 
maintain is this; that when the 2-591 qurſlian has been com- 
pletely before the jury, accompanied by no circumſtance which 
coul prevent a full aad fair deciſion of the caſe, by that body, 
there is no remedy but in an appallate court. If the party ap- 
piy far raliaf to a court of equity, he muſt rely upon other 
ground than legal errors in the deciſion complained of. Let 
all rhe caſes which have been cited be examined, and it will 
be bund in each of them, that the whole caſe was not decided 
uon by tas jury, In 2 Mog. Ejfs. 201, the jury did not de- 
Cie upon the dizcaunts, 3 Arg. Ejs. is no ways applica 
Me: 4 : 55 . 

In the caſe of Kent and Bridgeman, there was. an equity 
which was not determined at law; there was a fraud practiſed 
und proved, but ſtill the party could not recover at law, with, 


out a copy of the ulgmeiit; of courſe, the es of the fraud 


was not tried at all, and the jury were directed to find for the 
platatar, becauſe the judgmerit was not produced. This is 
prgile:y within the rule I have ftated. : | | | 
It is then contended, that if it were intended to object to the 
juriſdistion, it ſhould have been done by plea, this is founded! 
luppole upon the att of 1787, which declares, © that after an- 
iveer filed, and no plea in abatement to the juriſdiction of the 
- gqurt, no exception for Want of juriſdiction ſhall ever after- 
avards be made &c,” > 8 
The ciiſtruction of this law muſt neceſſarily be reſtrained 
to cas, where the bill ſhews a right in the plainti ff te recover. 
For where the plaintiff has no right at all, and if he be barred 
by a judgment at law, it is not neceſſary, nor would it be pro- 
per to plead to the juriſdiction. Such a plea admits the right 
of the plaintiff, but deities the power of the court to deeide up- 
* it. Thus, if a ſuit in chancery be brought upon a bond; tat 
plailitiff having a right to recover, the defendant muſt appriſe 
him in an early {tage of the cauſe, that he means ta object to 
the juriſdiction of the court, But if by the plaintif®s own 
ſhowing, or otherwiſe, it appears that the bond has been pail 
Cr, or that he had brought à ſuit at law upon it, and a e 
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<4 judgment had paſſe ed againſt Wn „ would a court of equity 
be bound to decree in his fayor, becauſe there exiſted an ob- 
jection to its juriſdiction, which had not been taken advantage 
of hy plea ? 

It is ſaid, that the defendant ſhould have pleaded the judg⸗ 


ment in bar. But this is not neceſſary, where the fame mat- 


ter is Rated in the anſwer, and is alſo relied upon in bar; or 
if (as in the preſent caſe, the plaintiff himſelf itates the judp- 

ent in his bill. In Ambler and Myld, the whole caſe was 
confeſiedly not before the jury; for the court would not per- 
mit them to hear all the teſtimony which was offered. 

In the caſe cited from Finch. (h. Cas. 472, the court had 
no right to decide at all for want of Juriſciction, ſo that in fact, 
there was no judgment. 

In 2 Fern. 146, there was a ſecret equity, of which the de- 
ſendant could not avail himſelf at law; for the court was not 
ab liberty to enquire into the legal error, whilſt the queſtion 
was depending in a ſuperior court. In the caſe now betorethe 
court, there is no equity unmixt with law, fince the diſcount 
might have been made at law. In the caſe laſt cited, the miſ- 
take was not triable at law, and of courſe, it was not enquired 
into nor decided upon by the jury. The caſe of Byjanket and 


Dafhword, Ialb. go, was a ſuit to be relieved againlt : an ufuri- 


ous contract. 

If the jury miſtook the law as 40 the diſcount, it 4520 not 
from thence follow that a court of equity can interfere; for if 
ſo, every error of the common law courts may be re-examined 
and rejudged in this court. In the caſe of Cckran and Street, 
this court did not ſet aſide the verdict becauſe it was wrong, 
but becauſe a part of the jury had been impoſed upon by the- 
others, 

As to the power which it is faid Picket had to fave himſelf, : 
there is no proof of it. 

J am at a loſs to comprehend the diſtinction Wied is taken 
between caſes of a merely legal nature, and ſuch as are mixed 
with equity. I admit that in the latter caſe, the two courts 
have concurrent juriſdiction, but if the whole ſubject be decid- 
ed in the court of law, equity can no more re-examine it, than 
the courts of law in a fimilar caſe could re- examine a decree of 
the court of chancery. 

I admit, that a ſuit may be brought either at layz or in EVE 
tery, where a bond is loſt, But if it be decided in either court, 


| the other « cannot interfere. a Os 1 HL 


Rox E, 
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Roa, J.—Wherever a caſe is fully and fairly tried in 4 
court of law, the deciſion is binding upon the parties, and a 
re- examination of the cauſe in a court of equity is certainly 
improper. The parties, by ſubmitting to the deciſion of that 
tribunal, muſt be governed by it, whether it be right or 
wrong. But this principle will extend to no caſe, where there 


Fad 


has not been a fair trial, as well as a full diſcuſſion of the 
cauſe, 5 „ th neck 

In this caſe; the appellee at the trial in the County Court, 
offered the bond of Stzckdell, as a diſcount againſt the demand, 
which ought certainly to have been allowed. For I cannot 
conſider any part of MAorris's conduct, as amounting to a wa- 
ver of his legal right to inſiſt upon the offset. His refuſal at 
one time to admit the diſcount, is ſatisfactorily accounted far, 
He had ſtrong reaſons for believing, that he might oppoſe the 
payment of his bond to Stocſdell, by the equity growing out of 
the original contract for which that bond was given. 3. 
It appears that the counſel for Morris, moved the court to 
inſtruct the jury, that the diſcount vas proper; this they refu- 
ſed todo, as well as to recommend a ſpecial verdict, In con- 

ſequence of this improper conduct in the court the jury found a 

verdict moſt obvioully againſt the very right of the cafe, For 
I hold it moſt clear, that either party has a right to demand the 
opinion of the court, upon queſtions of law which may ariſe 
during the trial of a cauſe. Their ſuperintendence in ex- 
plaining and deciding legal queſtions, is eſſential to the proper 
adminiſtration of (57 5 and ought to be exerciſed, when. ci- 
ther party require their interference. 5 

he ſecond motion which was made for a new trial, was 

not over-ruled by the court, but for ſome reaſon or other 
which does not certainly appear, it was abandoned by the de- 
fendant, Although there is no teſtimony in the cauſe leading 

to a ſuſpicion that Picket's offer to 855 execution until an in- 
junction could be applied for, proceeded from an improper mo- 
tive in him, yet it is highly probable, that it tended to divert 
Morris, from his purpoſe of perſevering in the motion. 

I think the decree ought to be affirmed. | 
. CarrinNGToON, J.—lt would perhaps ſeem ſtrange, that a 


court of equity ſhould not poſſeſs the power of relieving againſt 


a judgment at law, obviouſly unjuſt, and agamſt the right of 
the cauſe. In caſes of fraud, ſurpriſe, accident, truſt and the 
like, where that court has complete juriſdiction, it is within 
Its peculiar province to grant relief, where the parties cannot 
- „ obtain 
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” 


* 


sbtain it t law. It is true, that the party aſking for its in- 


terpolicion muſt ſhew kimſelf entitled to equity ſuperior to that 
of the perſon who has uncorſcientioufly obtained the advantage 


nt law. 


1 admit, that the courts of Jaw and equity ſſiould be confined 
within their proper ſpheres, and that the line which fepar: tes 
their reipective juriſdictions ſſiouid be carefully gusfded. Wien 
equta]} jealouſy would I watch over and preſervs from violation 
the trial by ry. Put it is not leſs important, that the cnt 


* 


ſt.ould exerciſe thaſe functions wkich properly belong to them. 


To the former, belong the uncontrouled power of deciding up- 


Rn * 
on fcts and even upon the law if it be ſubmitted to them. 


The province of the latter, is to determine upen thoſe legal 
p-ints which come properly before them. It is therefore the 


Cuty of che court to untruct the jury upon the law when they 


are required to do fo, or to reſerve che point if eicher patty de- 


fire it. If the opinion of the court be wrong, there is ther: a 


ay to get it corrected, If the opinion be right, and yet the 
jury diſregard it, the court may preſerve its privuege hy ſetting 
aſide the verdict. : 1 „ 
Cai it be contended; that this cauſa was fully and fairly tri- 
ed, when the only important part of the dappelice's caſe was not 
ecided upon by the jury? When the court refuſed to ſtate to 
the jury the law as it reſpected the diſcount, they as effectually 
excluded it from the corficeration of the jury, as if they bad 
done it in expreſs tèrms; for though it was laid befofe the ju- 


ry, yet it was a queſtion proper for the decifion of the court, 


and their refuſe} to give that deciſion, kept it out of the views 
of the jury as the verdict evidently probes. The jury were 
ticn mijtaken in the law, and being involved in unimportant 
diſcuſions upon points no way relative fo the cauſe, they were 
alutred from the only one which was material. | 
Independent of this, it is clear that the partiæs were ſurpriſed 
into the abandonment of their firſt intention of moving for a 


new trial, by. the offer of Picket to ſiay execution until an in- 


junction could Be applied for. It cannot be queſtioned, but 
that equity may relisve againſt the miſtakes of a jury, as if 
they miſcalculate, or omit to allow diſcounts to which the par- 


ty injured can prove himſelf entitled. | 
I think that the caſe of 4nbr and Wyld, is not diſtinguiſſa- 


ble in principie from this. That cauſe was determined before 

a court of competent juriſdiction, but it was determined impro- 

perly, The party aggrieved might have appealed, but he did 
K-72: no ; 
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not; yet this court decided, that equity might relieve him a. 
gainſt this erroneaus judgment of a court of low. 
In this caſe, it is apparent, that there was a ſtruggle for 1 
eneral verdict, and that the law and right of the caſe wiz 
ſtii:d in the conflict. 5 
I think the decree right and that it ſhould be affirmed, 
Lyons, J.—There have been three queſtions made in thi; 
ca iſe; the Ift, has been decided in the cafe of Norton and Ry, 
The 2d is, whether the conduct of Morris has not deprived him 
of the diſcount, of which he now endeavors to avail himſelf 
34ly, Whether, if he be entitled to the diſcount, he can have 
the benefit of it after the verdict and judgment againſt him. 
Upon the 2d point, it is contended, that Morris having onc- 
refuſed to admit the diſcount, he has thereby waved his right 
to aſſert it againſt a hond fide aſſignee. flow far an unquali- 
hed refuſal might have bound him, it is unneceſſary to decide, 
becauſe I am clear that his conduct did not amount to that, 
Whether the equity under which he ſheltered his refuſal to gil. 
count was well founded or not, is not material; it was eri 
dently the cauſe of his refuſal, and it cannot from the circum. 
ſtances which attended it, be conſidered as a mere pretcxt to 
avoid the diſcount. There was at the time, a ſuit depending 
in the ſtate of Kentacky, the event of which he could not poſi:- 
bly foretell. This is ſufficient to repel the preſumption of an 
intention to wave. Under theſe circumſtances, it was a fraud 
in $:2c4d-1] to aſſign the bond without giving notice of the diſ- 
count which Morris had againſt it. Whatever may be the e- 
quity of Picket, that of Morris was prior, and equal to it, be- 
ſides which, he had a legal right to ſet up his diſcount. But 
in fact, Pictet mutt be confidered as ſtanding in the ſhoes oi 
Stckde!l, fince it was his duty to have enquired of Horris tel- 
pectiug the bond, before he took the aſſignment of it. 
There can be no doubt then of Moerris's right to relief, un- 
leſs he be barred of it by the verdict and judgment at law, which 
brings me to the conſideration of the third point. | 
Tf what I have before ſtated be correct, it is clear that Mor- 
ris has a ſufficient diſcount againſt the claim of Picker, both at 
lay and in equity. But it is contended, that he cannot now 
obtain the benefit of the diſcount, becauſe he has loſt the oppor- 
tanity which he once had of availing himſelf of it at law. But 
F *xould aſk, when it was, that this opportunity preſented it- 
ſelf? At the trial of the cauſe at law, he claimed the diſcount 
and it was rejected. Conſidering the queſtion as a legal a9 
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he prayed the opinion of the court upon it, or if they doubted, 
that they would recommend a ſpecial verdict; they refuſed to 
do either. He then tendered a bill of exceptions, which they 
would not fign. He was equally unſucceſsful in obtaining a 
new trial, What more could he have done? The Superior 
Court could not relieve him, becauſe nothing was ſpread upon 
the record which could avail him there. If he had applied for 
4 mandamus, Or purſued any other method of obtaining relief 


e the one he did, an execution might have iſſued, and he 


muſt have experienced in the mean time the effect of an unjuſt 
;nd incquitable verdict. And is it poſſible that a right thus 
clearly eſtabliſned, ſhould be deſtitute of a correſpondent reme- 
r 1 thought it was the peculiar province of a court of chan- 
cry, to afford relief, in caſes where competent remedy could 
rot be aForded ſome where elſe. | 5 


I admit, that in this caſe the party had complete remedy at 


au and if the cauſe had been fully and fairly decided there, 
equity would not have interfered. But this was not the caſe. 
The refuſal of the court to decide upon the points which were 
properly ſubmitted to them, prevented a juſt determination up- 
on the only important queſtion in the cauſe; and their ſubſe- 
quent refuſal to ſeal the bill of exceptions, ſhut out the parties 
rom the proper tribunal to have corrected them. Suppoſe the 
jury ſhouid obitinately decide againſt the opinion of the court 
wn a point of law, or ſhould diſregard their recommendation 
2 find a ſpecial verdict; there could be no relief in a court of 
aw againſt two improper verdicts, as a ſecond new trial could 


not be awarded. Would it not be monſtrous to lay, that in 


ich. caſes, a court of equity could not afford relief! | 
The Chancellor was not bound to grant a new trial, be- 
cauſe being in poſſeſſion of the whole caſc, there was nothing 
o preyent a final deciſion. N 
The cafe of Burrows vs Femino, 2 Str. Rep. 7 33, the Chan- 
ellor relieved againſt a judgment, upon a point, which he was 
of opinion the court of law ought to have decided in favor of 
be plaintiff in equity; but he obſerved, “ that other judges 
mght have been of a different opinion,” | 
Ambler and yl is nearly parallel with this, for in that 
cle, as in this, the miſchief complained of arofe from the er- 
tr of the court. But there is this difference between them 


which renders this a ſtronger caſe; in that, the party might 
ve appealed ; in this he could not, becauſe the bill of excey- 


tons was not ſealed. 
| This 


„% Fall; T4 hu 


This is certainly a hard caſe upon Pichet, but. he vo trailts 
molt, muſt ſuhmit to bear the conſequences of his mifplaced 
confidence. Ts 85 
Decree affirmed. 


L E E, 
against | 
Ars r. 


HIS was an appeal from the Diftrict Court of Fredericks. 
burg. It was an eje 2ctment brought b > the leſſor of the 
anpellee a- Zalaſt the appellant. 

At thc trial, the p ſaintiff in ſupport of his title, offered in 
evidence a writ: ng in the following words to wit: * Toa! Kc. 
« whereas &c. now know ye, that I the faid Sanne Adatheros 
© Eig. do with conſent of the council. of ſtate accoriingly give 
« and grant unto Hurry Roach 1799 ares of land, ſituated ad 
being in the county 57 Weflinreland, bounded: Kc. [and (9 
* deſcribing the bounds] 8 50 ares part thereof, being ſormer- 
© ly granted unto the fail Henry Roach by! patent the 13th of 
September 1654, and 8 50 acres the relidue, 2 and for the 
*© tranſportation of 17 perſons into this colony e. yielding and 
©: paying &c. dated the roth of October 1658,” 

(Signed) SAMUEL MATHEWS, _ 

. CLAIBORNE. 
Knop all men by theſe prefents, that I Henry Roach, do 

c make over, alien, and aſſign for me my heirs &c. all my 
right title and intereſt in the within patent and whole portion 
£ of land therein ſpecified and contained unto Ar John Hlaſt ins 
& of Briſtal, his heirs &c. In witneſs whereof I have- ſet my 

t hand this 13thof F ebruary 1660.“ 
(. Signed) | 


ad atteſted by two witneſſes. 


this affignment was acknowledged fr ech. and then recorded. 
Note, the record does not ſtate, that this alßgnment Was 


endorſe] upon the writing tri mentioned. 1 
There 


5 


HENRY ROACH, | 
On the 14th of February 1669 


tran: 
I: is 
be at 
fatis! 
tat 
Lex, 


medi, 


t. A tO che 


1796. „ 


There is alſo in the record a deed m 0 to Hoſkins, 
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Fate in : 650, conveying to him the above mentioned tract of 


I his deed is ſet forth in the bill of exceptions. 


The plaintiff, a!ledging that this was a patent, whereby the 


Lud in 9 5 was grarted to Henry Roach, under whom the 


piahniff claims, the deſendant objected, that it was Tat a legal 


a d ſalhcieiit grant, and that it ought not to go in e idence to 
Le jury, and being Hverruled by the court, he filed an excep- 
opinion. 

Tae deſe Cant belo ew offered in evidence to prove the boun- 
Caries of the land in controverſy, a plat and ſur vey made in the 


1 375 by the order of Samuel Arwell and Henry Fitzhugh 


under wh: The the dee derived a title to part of the land in 
ö CO: tro erty » and 


according to yhich plat and diviſion, the 
}nds therein ceſeribed have been ſince held b; y thoſe claiming 
under tne ſaid Aliboll aud Fitzhugh which plat and ſurvey were 
2corved in the County Court Lok HW eftroreiant i in the year 
1739 alio a partition of the faid land made by referees appoint- 
by che id Arwell and, Fitzhug5. To this evidence the 
a objected, and the objection being ſuſtained by the court 
the defendant excepted, - Verdict for tl ic plaintiff for the land 
lud don in the ſurvey male in this cauſe, as eee, 
wichin certain lines deſcribed by the jury. Judgment that the 
plaintiſf recover his term yet to come of and in the lands with 
ide appurtenances in the declaratian zneuti ned. 
O AnRIXCTox, J. — The firſt point relied upon by the ap- 
ellant 's counſel was, that the writing figned © Samuel Ha- 
5 8 could not be conſidered as a patent, and could not 
ransfer the right of the crown to the lands chen deſcribed. 
l is certainly very informal, as it might 2 be expected to 
be at a time, When this country was in its infancy. But J am 
ſatisfied, that it poſleties all the ſubſtantial parts ofa grant, and 
that it was ſufficient to conve ey the land. The caſe of Birch vs 
£exand:r (ante vol. 1, p. 34) is e in point upon this 
queſtion. | . | 
The next objection was to the mithenticity of the i It 
has the ſignature of Samuel Mathews with that of I. Clat- 
lurne, who is not ſtated to be the clerk. 
I might be induced to ſuſpect the authenticity of the grant, 


if it ſtood unaided by circumſtances; but there arg two in the 


caſe, which have weight with me. "The W518 in the length 
of poſſeſſion which has accompanied the grant; aad the 
at a forgery is not to be preſumed, where the grant was Nie 
medistely "offered and admitted to record. The 
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The third oje dion made to the opinion of the Diſtrict Court | 


is, that they refuted to admit tne ſurvey made in 1737, as Cvi- 
dence. 

A private ſurvey made by perſons who were yy -angers ts the 
parties in this cauſe, cannot upon any principle of lau be evi. 
dence againſt either of them, though it might have been proper 
as betwee: thoſe, who were parties to the urvey, or . 20 
claimed under them. The cate of Sir John Bridgman us Fen- 
nings, 2 L4. Ray 734, which was cited by the appellant's coun- 
ſel is entirel; 7 againſt him. Lord Chief alice 22 t, was of 


opinion, that 2 Carve 0 made by A of two manors during his ſei- 


ſin of both, might aſter a length of time be given in evidence 
in a difpute about the boundaries between A, and B ho had 


purcha ſed one of the manors. 


'Fhe caſe of Underhill us Durham, in Freeman's Rep. 509, 
is inapplicable, as it relates only to the copy of a-furvey where 
the original was proved to have been burnt. 

Upon the whole, I am clearly of opinion, that the judgment 


of the Diſtrict Court upon the points ſuggeſted in the bill of 


exceptions was rizht, but as there 1s a clerical error in entering 


up the judgment generally, for the lands in the declaration ments. 


oned, inſtead of purſuing the verdi F, it muſt be reverſed, and 


carr ected. 
: Lyons, J.—I am al ways ſorry when e ee to differ 


in opinion from the reſt of the court. That which has been 
delivered may be, and probably is 2grezable to the real equity 
of this caſe, but I muſt decide accordin g to my own ſentiments 
of the law. 

The firſt objection is to the patent. It recites a former pa- 
tent for 8 50 acres dated in 1654, and includes 850 ares more, 


for which entire quantity the grant is made. It alſo appears, 


that in the year 1660, Roach aſtigned this patent to Hoſkins, 
and alſo by a deed pole in the ſame year ©: »nveyed the whole 
of the 1709 acres to the ſame perſon. Now what neceſſity 


was there for producing the patent at ail? The deed, accom- 


panied with the length of poſſeſijon was title ſuſficignt for the 


appellee. But nat contented. with this, he inſiſts upon the ad- 


miſſion of the patent, and relics upon it 2s proof of his title. 
This brings me to the queſtion, whether ſuch evidence was 


roper or not? 
It is a ſound and. han} eftabliſhed rule of lays, that the beſt 
a Which the ture of the caſe Wants muſt be produced. 


This 
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This is a ſafe rule, for the ſecurity of property, and ſhould 
be adhered to. Inferior evidence may be reſorted to, where 
from the nature of the cafe better cannot be had. 

Where it is necefary to rely upon che patent, the original muſt 
be produced if it can be had; if it cannot, a copy may be ad- 
mitted; If the books in which the patent was recorded be lol, 
or deſtroyed, evidence ſtill inferior to that may be permitted; 
ſuch as a memorandum, particularly Where the right has al- 
ways been acc mpanied by poſſeſſioͤn. 5 
The bill of exceptions, ſtates, that the appellant offered this 
paper 2s a patent whereby the lands in queition were granted. 
to Roach, Now let us examine this evidence of title; what 
is it? A piece of paper ſigned by Samuel Mathews, who is not 
tiled Governor in any part of it; there is no ſeal to it, nor is 
it even ſtated to have been ſealed, It is ſtiled a patent in the 
aſſignment; but this did not make it one. If the aſſignor had been 
examined as a witneis, and had declared upon oath that it was 


a patent, it would not have been ſufficient, becauſe he could not 


have been a witneſs for himſelf, and the patent could not have 
been admitted to record upon ſuch evidence. Much leſs can 
the party give it the effect of a patent, by naming it one in 
his aſſignment. The a{ignment was acknowledged. and ad- 
mitte to record, but this patent, as it is called, never Was. 


For though the clerk has officiouſſlly recorded it, yet it is not 


more authentic on that account, ſince it was not the act of the 
court. ! „ „ 
Upon what ground then can I feel ſatisfied as to the authen- 
ticity of this paper? The anſwer to all this is, that it was re- 
corded 130 years ago, and that it has been accompanied by 


poſſeſſion; that inſtead of projoring a forgery, the antiquity 


of the patent ought to ſatisfy us of its reality. There is one 
thing clear; which is, that as it muſt have the aid of preſump- 
tion to ſupport it, that preſumption is completely. repelled by 
its having been in the power of the plaintiff to produce better 
evidence. | 7] F 

If the record book could be procured, and no ſuch patent 
were to be found there, the preſumption would be, that no ſuch 
patent was ever iſſued. I do not object to the authenticity of 
the patent; upon a ſuſpicion that it has been forged, but be- 
cauſe it is incumbent upon the party who produces and relies 
upon it, to prove it authentic. The aſſignment does not in my 
opinion ſtrengthen the proof of the reality of the patent, be- 
cauſe it has no greater weight than the recital of one deed in 

; | | another, 
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another, which is only binding between the part ięs to the dof 
or thots claiming under it. The N of the inſtrument, 
tho' it might have its due weight, if no better evidence could 
be had, can have no effect when brought within that rule of 
law, which requires the beſt evidence which the nature of 
the caſe admits of to be produced. If the dead were of recent 
date, an inferior degree of evidence would be equally adm#3}e, 
if better could not be had, . 5 | 
But if this had been the beſt evidence in t+.2 power of the 
anpellee, I fnould ſtill think, that the court erred in the opini- 
on they gave reſpecting it. They ought to have ſuffered the 
evidence to have been given as ground for the jury to preſume 
a grant, leaving the weight of ſuch evidence entirely to them; 
inſtead of which, they determined, that the evidence was ſfu%. 
cient to prove, that a patent had iſſued. 
As to the ſurvey which was offered by the appellant, I had 
conliderable doubts at firſt; but I am now ſatisfied that the 
court did right in fejecting it. It might be very dangerous, 
if private ſurveys were to be admitted as evidence of boundary, 
between perſons not parties of privies to them. The one in 
queſtion is entirely ex parte, authorited by no judicial act whats 
ever, and not even ſtrengthened by notice to thoſe perſons who 
might be thereby affected. Neither do I think, that the re- 
cording of it can be conſidered even in the light of preſumptixc 


notice, becauſe there was no perſon who could be regular! 


cited to conteſt t. | 
The recording of a paper which is not requizcd by law «© 
be recorded eſpecially if no notice be given to third - perfor 
whoſe intereſts may be effected, can never be binding upo: 
them, nor charge them even with implied notice of the fact, 
If in this caſe, there Had been notice to the' neighbours of the 
furvey, or any other evidence tending to create a preſumption 
of aſſent in the perſons intereſted, L would in that cafe have 
left the evidence to the ary. Ws „„ 
The PRESIDEN T.—'The appellant's counſel confidere! 
the objeCtion to the patent under two Heads; the firſt went to 
to the imperfection of the grant; but he afterwards relinquiſt- 
ed that point, and of courſe I ſhould not now notice it, but to 
obſerve that the court were unanimouſly againſt hin. 
The ſecond branefr of this objection, relates to the authen- 
icity of the grant. J admit the rule of law as it has general- 


ly been lai dawn to be correct. The beſt evidence 
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Which the nature of the caſe admits of, ought to be produced, 
and if it may be produced, inferior taſtimouy is inadmiſſible. 
But the rule as it applies in Englaud to ticles reſpectin g land 
is inapplicable in this comitry, In that country, patei..s are 
not regiſtered, in this they are, and copies from the ler! 
office may as well be almittod in evidence as the originals hem 
ſelves. "The queſtion then, is not whether the copy of a. patent 
may be given in evidence, but whether a copy from the 7:2 
cords of a County Gurt may? Becauſe I take it for granted, that 
the paper offered in evidence by the appellee, and to which the 
exception is taken, comprehends the patent as well as the 


aſſigninent, and proves; that both of them were admitted to re- 


cord it. the year 1662. Upon this point, J am clearly of o- 
pinion, that the atteſted copy of a patent recorded in the Curty 
Curt, is equally authentic, as if, it were obtained from the re- 
cords of the regi/?er*s offices The latter, is und er no other con- 
troul than that of the officer of that department, whereas the 
former, is under the ſuperintendance of a court of juſtice. 


Jadmit it to be poſſible, that a forged bond or patent, wich 


an aſſignment, might be admitted to record; but after uch a 
length of time, and under the circumſtances of this caſe, I can- 
not preſume it. On the contrary, I muſt preſume that the 
real patent was recorded. Noither do I think, that the court 
went too far in the opinion they gave reſpecting this evidence. 
They did not determine that the evidence was ſufficient to eſ- 
tablith the grant but they over-ruled the objection of the appel- 
lant taken to the admiſſion of the evidence. 9 
The rext queſtion reſpects the ſurvey which was offered on 


the part of the defendant. The exception is not to the authenti- 


city of the ſurvey, for if it were, and no other objection ap- 


pezred to it I ſhould conſider the evidence as being proper. 


But it is objected, that it is inadmiſſible evidence as between 
thoſe 200 were /trangers to it. The caſe of Sir Fehn Bridgman 


vs Feiinings,. is a Compleat authority in ſupport of the opinion 


of the Diſtrict Court, and it ſtands unoppoſed by any other ad- 
judg2d caſe within my recollection, This ſurvey was certain- 
ly improper evidence to eſtabliſſ the boundaries of the land in 
cans and therefore ought not to have been Jeft to the jury. 
llegal, or improper evidence, however unimportant it may 
de tothe cauſe, ought never to be confided to the jury; for if 
it ſhould have an inffuence upon their minds, it will miſlead 
them; and if it ſhould have none, it is uſeleſs and may at 


the 


leaſt produce perplexity. 9 the acknowledgment, of 
= 2 
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the acts of a party may be evidence againſt him, yet it can ne. 


ver under any circumſtances be uſed in his favor. 


A majority of the court being of opinion, that the error in 
2 . 4 N 8 . 2 

as a miſpriſion of the clerk, the judgment muſt be reverſed 

with coſts, and entered for ſo much of the land with the appur- 


the judgment in not purſuing the verdict, cannot be conſider] 


tenances in the declaration mentioned, as ſhajl be comprehended 


within the marks and lines deſcribed by the jurors in their 


verdict, together with the damages and coſts &c. - 


Þ ; 


— 


JEREMIAH WARDER & JOHN WAR- 


DER. 
against 


ea d ARELL., 


N HIS was an action of debt brought by the appellants .- 
Igainſt the appellee, in the Diſtrict Court of Dumfries, 


upon a, bond, executed in the ſtate of Peunſyluania by the ap- 


pellee and Cyrns Copper. 1 
Pleas iſt payment. adiy, © that on the 27th of March 


=? the ſaid Cyrus Copper in the city and county of Philad:l- 
phia, in the commonvrealth of Pennsylvania, on behalf of him- 


ſelf and of the defendant at the houſe of F. Warder (a deceaſed 


obligee) was ready, and then and there offered to pay, and ten- 


dered to the faid Jeremiah Marder the ſum of /, 882: 2: b, 


in bills of credit emitted and made current by the Congreſs of 


the United States of America, bearing date a part thereof in 


the year 1775, and the reſidue in the year 1776, and requelted 


him to take thereout as much money, as would ſatisfy what 


was then due on the ſaid writing obligatory, on account of 


principal and intereſt, amounting to { 844: 18: 10, Pennſil. 
vania currency, but the ſaid F. Warder then and there refuſed 
Kg. and that the ſaid ſum was not demanded by the ſaid 7. 
Harder, or by the plaintiffs within the ſpace of four days A 
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the ſame had been tendered and refuſed as aforeſaid, ' and that 


the ſaid ſum of principal and intereſt became forfeited, one third 
part thereof to the ſaid Copper and Arell, and the other two 
thirds to the commonwealth of Peunſyluania, by reaſon whereof, 
and by virtye of a certain law of the ſaid commonwealth made | 
in the firſt year of the ſaid commonwealth, and in the year 
g the continental bills of 


777, entitled, © an act for making 
gedit, and the bills of credit emitted by reſolves of the late Aſ- 


{emblies legal tender, and for other purpoſes therein mention 


ed, [which is ſet forth at large] S and that the ſaid Cyrus (p- 
ber, on the 3d of April 1780, (the ſaid law continuing, i ſtill in 
jull ſorce) paid into the hands of the treaſurer of the ſaid coun- 
ty of Philadelphia, appointed to receive the ſtate tax, two 
mird parts of the ſaid ſum due for principal and intereſt on the 
27th of March 1780, and took the ſaid treaſurer's receipt there- 


for, and retained the other third part for the benefit of himſelf 


and the defendant: and that the ſaid bond was ſealed, ſigned 


ad delivered in che city, county and commonwealth af. 


by virtue of which premiſes of the ſaid law, the defendant ſaith . 


e is exonerated and acquitted of and concerning the ſaid writ- 
ng obligatory &c.“ 


The 3d plea is like the preceding, except that the law is not : 


jt forth at large, noi is the Pen to the treaſure: of the two 
mirds, ſtated, 
Iſſue upon the firſt 5 ng 


1780 at the city of Philadelphia in the county of Philadelphia, 
ind commonwealth of Pennhyluunia ready, and did not then and 
here offer to pay and tender to the ſaid 12 Harder, the ſum of 
882: 2: 6, in bills of credit emitted by the Congreſs of the 
United 1 of America, and bearing date in the years 1775, 
nd 1776, and alſo proteſting, that the ſaid , arder did not 
ten 5 there refuſe &c. alſo proteſting, 


of April 1780, pay into the hands of the treaſurer &c, for. plea 
ays, that after making the ſaid recited law in the plea ſet forth, 
o wit, on the 20th M. 

kmbly of the ſaid commonwealth, 


f credit for the defence of this ſtate, and providing a ſund for. 
ſuking the lame, by a tax on all eſtates real and perſonal, and 
on 


R 50 455 n cc pro- | 
eſting, that the ſaid Cyrus Copper was not on the 27th March 


that the ſaid ſum of 
principal and intereſt did not become ferfeited &c. by virtue of 
the law ſet forth in the plea, and that the ſaid law was not then 
in full force &c. and that the faid Gipper did not on the 3d day 


arch in the year 1777, the general AL. 
8 a law entitled, “ an 
for emitting the ſum of two hundred thouſand pounds in bills 
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on all RIP TREE within the fame, which is to the court thown 
| Fee. ” ſhere the law is recited at large] “ and allo the ſaid Gene, 
ral Aitembly afterwards to wit on che 25th day of May, in the 
year 1778, made another law entitled © a ſupplement to the 
act erititled an act, for the calling i in of the bills of credit iſſued 
by the 1-8i7 lative authorit; y of Pen. anuig, under the ſanction 
a.1d authority of the crown of Great Britain aud for other pur. 
poſes herein mentioned” which is to the court ſhewn” Ke. There 
the law is recited at large] © which two laws were in full force 

or the faid 27th of Marh 1780, without that, that the ſail 
defendant is acquitted and diſcharged of and from the ſaid Wri. 
ting obligatory by virtue of the ſaid law paſſed in the ſirſt ycar 
of the ſaid co: nmonwealth and in the year 1777 entitle! &c.” 

The replication to the third plea, is ena. diy like that to the 
ſecond, except, that the proteſtation is coiifined to the matter of 
the plex, and the title only of the two laws are ſet forth. 

Snecial demurrer to the 2d and 2d pleas. 

At the trial, the following agreement of counſe] was wade 
andi er tered upon the record to wit, “ we agree that the facts 
ſeverally trated in the ſecond and thir 4 pleas of the defendant, 
ard the ie>lications of the plaintiffs, ſhall be mutually admitted 
without regard to any matter of form, ar d that the deciſion of the 
court ſhal! be had upon the law 52 the reupon, arid the acts 
of Aſſembly therein recited, in lieu of the demurrer joit ed he- 
tween the parties, which with the leave of che court is with- 
drawn. 

The defendant withdrew his fecond plea, and on, arpiit ment 
of the demurrers, judgment was given for the defendat: t, from 
which the plaintiff prayed an appeal. 

WASHINGTON for the appellant. This caſe will depend in 
a great meaſure. upon the juſt conſtruRion of the laws of Penn- 
Alo ene, where this debt was contracted, and the tender made. 

The ſirſt act upon this ſubject paſſed in January 1777. The 
preamble of the law, profeſſes to make continental bills of cre- 
dit a legal tender, and to render them epually current with ſtate 
bills, in the diſcharge of debts, or in rhe purchaſe of property. 

'Fhe 26 ſe tion, relates exclufivgly to this ſubject, The 30 
ſection confeſſedly relates to Hate hills only, when ſpeaking of 
their currene It might perhaps be ferioufly queſtioned, 

whether the clauſe of forfeiture upon a tender — refuſal can 
be extended to continental bills; for ſince the 2d ſection fulfills 
completely what the preamble promiſes reſpecting the currency 


pf th the continental bills, and their capacity to become the as 
Ject 
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ict of a legal tender, and the third ſection reſpects ate bills 
lone, until the clauſe of forfeiture is introduced, it may fairly 
he contended, that the words „ if any perſons after &c. ſtaſl 
1: fuſs to receive any of the ſaid bills” &c. refer to fate bills, 
the immediate antecedent to thoſe words. There would have 
ben nothing unnatural in this diſcrimination, which ſhould 
r ace continental bills only a tender at common law, and fortify 
the ſtate bills with the additional aid of forfeitures upon thole 
ho thould refuſe to receive them. But if I ſhould be wrong 
in this conſtruction of the act, I ihalli ſtill endeavor to ſhew, 
that the refuſal of Harder to accept the continental bills which 


were tendered by per, did not produce a forfeiture of the 


debt. | WE . 
If the third ſection extends to continental hills, it comprehends 


eons faalſepuent, as well as thoſe which were prior to the 
paſlage of the law, The intention of the law was to give them 
Ccurizncy, and te create the fulleſt confidence in the ultimate 


goodneſs of the continental and tate money, If to ſecure theſe 


important objects, it was thought neceſſary to denounce the 


heavy puniſhment of forfeiturè upon thoſe who refuſed to re- 
ceive the paper money, the ſame reaſon applied with equal force 


to all the emi ions. To diſcriminate, was to defeat the very 
ol ject of the law, To leave ſubſequent emiſſons, Crip-. 
pied for the want of a fimilar proviſion, was but halt. 
doing the work. If this law does not apply to ſubſequent e- 


miſſions as to tender and forfeiture, it does not make thoſe e- 
miſſions current, becauſe the ſame many which is made current, 
is declared to be a egal tender; and if this be the caſe, the ſub- 
{:quent emiſſions of continental bills were for 16 months not 
current in that ftate, But this carnot be conterded for, and 
therefore, the concluſion mult he, that the law was meant to in- 
c::1%e ſubſequent; as well as prior emiſſions. 5 | 
After this, the legiflature paſſed a law in March 1777, di- 


recting an emiſſion of £200,000 and declaring it of.ly a legal 


tender at common law. This was the firſt moment, when the 


t:3i7ature appear to have felt the injuſtice of the tender law. 
be legal ſcale of depreciation had then arrived at two for o 


a4 we all remember, that the actual ſtate of depreciation was 
greater than that at which the legiſlatures of the Rates, or Con- 
greſs afterwards rated. But when it was afterwards diſcovered, 
that tender laws, armed with all the terrors of forfeiture could 
not ſuſtain the value of the paper money, or ſtop the progreſs 
vt its depreciation, the iniquity of the meaſure was no longer 
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to be countenanced by arguments of 8 And in May 1778 
when depreciation had got to 5 for 1, an act paid, 
ſection of which declared, “ that all. bills of credit emitted and. 


made current by reſolves. of the continental congreſs, ſhould. 


paſs current in the payment of all debts, in as full and as cffec. 
tual a manner, as the / 200,000 which had been en mitted in 
March; and that che refuſal to receive them, ſhould ſubject the 
parties 10 refuſiug, to the ſame fines, forſeitures and penalties, as 

ich perfons were ſubject to for refuſing any of the ſaid emiſ- 
ſions of March. 

Ic would ſeem, that this law had entirely rooted out of the 
code any thi-ig like a tender, other than ſuch as might be made 
at omnon law, and hal virtually repealed fo much of the act 
of January 14 IT as puniſhed the refuſal with a forfeiture of 
the debt. 


But I am aware of the argument which is relied upon by the 


counſel for the anpellee. 

It will be contended, that the act of May 1778, applies only 
to emiſſions of continental bills fince Fanuary 1777, which it is 
ſuppoſes were not provided for hy that act. 

Jam at a loſs. for a rule to warrant ſuch a conflcuttion. 


'The words of the ſection which I have quoted are as general 


as they can be? they ſpeak of © all the bills of credit emitted 
and made current by reſolves of congreſs.” 
a reaſon for reſtraining their operation to particular emiyions, 


ſince if the legiſlature had intended ſuch a diſcrimination, no- 
thing could baye been more eaſy than to have expreſſed it in 


Plain language. 
We have in this very law, ſatisfactory proof, that when the 


legiſlature mean to reſtrain their expreſſions they know how to 


do it; for in ſpeaking of counterfeits, they confine them to 
the emiſſions ſubſeguent to January 1777. If the ſame emil- 


ſions wereYntended þy the 3d clauſe, why did they uſe a diffe- 


rent language? 
[ can never admit the propriety of a conſtructive expoſition 


of a ſtatute, where the words are free from ambiguity ; it is ſel- 


dom a ſafe guide, and can never be tolerated, but when there 


is no other mode of reaching the intention of the legiſlature. 


For a judge to ſay, that on!y ſome of the bills of credit emitted by 
congrels thall be a tender as at common lay, when the legif- 


lature have declared that all ſhall, ſeæms to be taking an unwar- 


rantable liberty with the law. 
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The ſtrongeſt. reaſons preſent themſelves to my mind, 2 
gainſt ſuch'a contraction: For why ſhould the legiſlature di 
cri minate between bills emitted on the 28th, and thoſe emitted 


on the 30th of January? In May, the depreciation of both were 


equal; it was not more wicked to compel the creditor to re- 
ceive the one, than the other. Policy no more required this 
extraordinary interference in favor of the prior, than of the 


ſubſequent emiſſions. But it would be ſtill more wonderful, 


to diſcriminate between continental, and fate ills; to afford 


what was conſidered as a protection to the former, whilſt it 
was withdrawn from the latter. This would be to preſume a 


very unnatural preference in the legiſlature to continental, over 
their own money. In ſhort, if the diſtinction contended for 
is to be ſupported, it will be incumbent upon the appellees 
counſel to adduce ſtrong and irreſiſtible reaſons for it. | 
RANDOLPH onthe fame fide, I beg leave to obſerve in 
addition to what has been faid, that I Gall queition the power 


of a Virginia court to enforce the penal laws of Pennſylvania, or 


of any other ſtate. I admit, that in civil caſes, the courts of 
one country will execute the judgments, or Lide acts of 


another; but the law in queſtion is highly penal; and is beſides, 
ſo far local, that it only prevents the right of recovery in the 


courts of that fate, but does not aboliſh the debt. The principle 
which is itated in the cafe of Fames vs Allen, Dallas's Rep, 


188, applies with double force to the preſent; which depends 
upon the penal latus of a foreign count 


I ſhall alſo infiſt, that if the 3d ſection of the act of January 
97% comprehends continental bills, that the requiſites of the 
act as to making the tender, were not complied with by Cp- 
per. The debt in queſtion was due to three perſons, not ailo- 


ciated together as partners in trade, but as jointenants. The 


words of the law are, “if any perſon or perfons ſhall refuſe,” 
from which I underſtand; that to produce a forſeiture, the ten- 
der ſhould have been made to all three, fince if any one had 
received the money, it would have avoided the forfeiture; and 
becauſe one refuſed, are the WING to loſe the rights which be- 
longed to them ? 

In ſome caſes, the act of one, is (by a fiction) preſumed to 
be the act of others, though not concerned directly or indirect- 
ly in it; but this never happens, where ſuch a fiction! is neceſſa- 
ry for the enforcing of a penalty. 

But at all events, the part of J. Warder only (to hott the 


tender Was made) was forfeited, for it is laid down in C. Lit. 
| 186, 
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LEE for the appellee. This debt was contra ted in Pennſ!. 
dauia, and thereſore, if it hath been diſcharged by the laws of 
that ſtate, it can never be recovered in this. Brow, Ch, Rep, 
376. The caſe of James and Allen does not oppoſe this dee- 
trine. It is in no reſpect analogous; the inſolvent law . of 
Ner- Jerſey did not extinguiſh, or diſcharge the demand of tho 
- plaintiff; the debt ſtill remained, and followed the perſon of 
the defendant, altho' that perſon had been diſcharged from in. 
priſoument. It was therefore no bar to an action tor a claim yet 
exiſting in another ſtate, In this caſe, if I ſhould be correct 


in the conſtruction of the Pennſylvania laws, the debt itſelf was 


_ abſolutely diſcharged. It is alſo to be remarked, that in the 

caſe of James and Allen, the juriſdiction of Pennſyluania had 
attached upon Allen before his diſcharge in New-Ferjey, Be- 
des, by the agreement made in this cauſe, the judgment of the 
court is to be founded upon the /aws of that late. The words 


of the act © that the creditor ſhould be forever barred from ſa- 


ing in auy court of that ſtate,” were tautolagous; for if the debt 
was diſcharged and forfeited, by the tender and refuſal, no acti- 
on could have been maintained. | ” 
come now to the conſtruction of thoſe Iavis which mul: 
decide this queſtion. The ground work of the argument for 


the appellants is, that no diſcrimination between the prior and 


ſabſequent emiſſions of congreſs, or between continental a:ul 
ſtate bills was intended. I kis is mere conjecture unwarrant- 
ed as I conceive, by aay thing growing out of the laws them- 
ſelves. To diſcriminate between the different kinds. of paper mo- 
ney was uſual in all tie ſtates. That the legiſſatures had ſuch 
a power is not queſtioned, and if they exerciſed it, it is imnim- 
terial what were the motives which led to it. There were 
two modes of raiſing money in the United States, viz. by e- 
miſſions, and by loans. It was reaſonable to expect, that 
when redemption thould take place, it would be regulated by 

the value of the money when it it was emitted, This has ar- 
tually been practiſed by congrels as to loan office certiſicates; 

and if this rule was a juſt one in the repayment of money bor- 
rowed from individuals, it was equally fo as to money paid by 
the United States, to individuals, for articles furniſhed or ſurv!- 
ces performed to the public. I premiſe this, for the purpoſe of 
ſhewing, that in the contemplation of men, the different peri- 
ads at which emiffions were made, was important; and 5 fur- 
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and to no other ſtate money, and as it is admitted, 
clauſe ſpeaks only of a tender at common law, the legiſlatur 
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Afſiles a fronger reaſon for the diſcrimination; which I con- 

end upon the juſt conſtruction of the act of January 17775 
was intended between che emitfons of continental bills prior to 
that time, and fuch as might aſterwards be made. 

The legillaturs in this very law diſcriminate between the 
different forts of their own paper money; for the 3d ſection 
does not include all the fate money which was then currents 
At this time the different ſtates entertained conſiderable jea- 
louſies with reſpect to Gongr- 1s, and it was hardly to be ex- 
pected, that chey would be ſo forward in paſſing laws to ſup- 
port their money, as to furniſh it with theſe Mr tua, aids 
before it was Created, 

t is contended, that the third ſetion of this law, does not 
dompittien ad centinental bills. The court will conſider the 
Whale law together, without regarding the mode in which the 
entire ſubjeRt | is ſubdivided into fections. The preamble de- 
clares the great nec effity there was for making continental and 
ſtate bills a terer in all payments, and that they ſhould be 
alike taken in diſcharge of debts, In pointing out the mears 
of producing this 4. ben. /s, the ſubject 1 is arranged into different 
ſections, but ſurely this cannot change, or affect the ſpirit and in- 
tention of the law, 4 8414 bills” in the third ſectioi, mult reter 
to the bills which had before been mentioned, and declared a 
legal tender; and thoſe were continental as well as fate: 

The act of March 1777, does not in any part of it relate to 
that of Jaruary 1777 ; the fixth ſection relers to the £200,000, 


that this 


again diſeriminaie between the different kinds of their gr mmey. 
Thus the laws flood at the time the act of May 1778 was 
paſſed ; at this period, there were emiſſions of continen ental bills 
in circulation, which had been made ſince January 1777, and 
which of courſe, having not been noticed in that law, required 
the aid of the ids to make them a tender; for this pur- 
poſe only could the 3d ſection of that lau have been intended, 
It is contended, that this lau virtually repeals the 30 ſection 
of the act of January EA Upon what rule of law is this ar- 
gument founded? I have 2lyways ſuppoſed, that if there be two 
affirmatroe fatutes, dpi which there is no colluſion, that 
the one does not ropeal the other. A con ſtructive repeal is 


never to be admitted, if by a fair interpretation of bockt Harutes 
they may conſiſt together, and both be rendered effeRual, 
ow, there is no inconſiſtency in confining the' operation of 
f X 2 the 
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the Ja la to emiſſions fubſequent to January 1777, and the 
Fr/t to emiftions prior to that period. All the bills of credit, 
in the 2d ſection, will then mean, all ſuch as have not been Ge. 
fore provided for by the legiſlature, Or if theſe words he ſo 
broad that they muſt include the emiſſions prior to January, 
there may be another conftracion given to them, without 
forcing us upon the dangereus experiment (for ſuch it muſt al. 
ways be unleſs warranted by abſolute neceſſity,) of repealing 
laws by implication. It was doubtful whether continental bills 
of credit were a tender at common law, unleſs declared to bg 
fo by an expreſs ſtatute; A declaration of this ſort was even 
thought neceſſary as to the Z 200,000, of ſtate bills. Now, 
though the act of January 1777, had made a tender and refu{a} 
under certain reſtrictions a forfeiture of the debt, yet it might 
have been doubted, whether this had made continental bills of 
rior emifſems, a. tender at common latru. The intention there- 


fore of the 3d ſection of the act of May 1778, if it refers to all 


the emiflions of continental bills, might have been to make the 
whole of them a tender at common law. e 
All the reaſoning on the otner ſide, to prove that the legiſſa. 
ture could not have intended a diſcrimination between the dif- 
ferent emiſſions of continental bills, is anſwered by the laws 
themſelves; for it muſt be admitted, that a tender and refuſal 
of the ſtate money emitted by reſolves of the late Aſſemblies, 
and on loan, prior to February 1777, produced a forfeiture of 
the debt, which was not the cafe with the emiſſion of March 
1777; and if fo, what reaſon can be urged againſt ſimilar diſ- 
crimination between continental bills? „ 
On the other hand, if the act of May 1778 repeals the 3 
ſection of the act of January 1777, great injuſtice would fol- 
low. It would, operate as an ex po/t facto law, as to thoſe, who 
after January 1777, may have ſold their eſtates on credit, un- 
der an expectatiori of being able with the money to diſcharge 
the debt they owed. | Bt 0 | 
The caſe of Fobnſin and Hecker, Dallas's Rep. 406, decide! 
in the Supreme Court of Pennſylvania, is deciſive upon this 
point, and will be regarded by this court as an authority enti- 
tled to its reſpect; I will not ſay it is binding upon this court. 
But fince we are diſcuſſing a queſtion which grows out of Penn. 
Hlvania ſtatutes, and it is admitted that if this very cafe hal 
deen decided in that court it would have bound this, a deciſion 
of a ſimilar queſtion in that court will be adopted here, unleſ 


it be obviouſly wrong. Much more will it be adhered to, when 


the 


. " 


difch; 


inter 


C1110 
unlets 
f When 


the 
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the ſingle queſtion is, the conſtruction of laws attended with 
conſiderable ambiguity, Extraneous circumſtances are often 
called in to aid the interpretation of a doubtful ſtatute, and the 
lights drawn from thence mutt have been more clear to a 
Ponn/yluania court, than they can be to the courts of any other 
fate. Having ſaid thus much for the deciſion, which is com- 
te upon the very point in diſcuſſion, I have only to add, that 
this book is conſidered as authority in the Pennylvania courts, 
and as ſuch will be reſpected in this court. 


It is contended, that this court will not execute the penal 


laws of other ſtates; be it ſo. But there is a wide difference 
between an action inſtituted to enforce a penalty, and a defence 
which goes to avid the payment of debt, extinguiſhed by the 
operation of exiſting laws, | : 

It is faid, that the tender ought ts have been made to all the 
obligees. When the legiflature ipcak of a teuder properly made 
they uſe a technical term, Which for its explanation muſt be 
referred to the common law; the conſequences only are ſtatu- 
tary. Now we ali know, that at common law, a tender to 
one of three joint obligees is ſufficient, and a refuſal by one, 
ſuſpends the intereſt as to all. 

It is admitted by Mr. Randolph, that a tender to one would 
be a diſcharge as to the intereſt of that one; if ſo, ali muſt be 


diſcharged, becauſe that one could not join in the action if his 


intereſt were gone, and it is clear, that the other two could 
not maintain the action whilſt the other was alive. In caſes 
of joint debts or duties, the act of one is the act of all; pay- 
ment to one is payment to all, and ſo too is the refuſal of one, 
the refuſal of all. . | 
| n PpH.—I ſhall conſider this queſtion under three 
dads: | 

I. If the act of January 1777 be penal, as I ſhall endeavor 
to prove it is, it ought not to be executed now, and here. 

2. Under the juſt conſtruction of the act of January 1777, 
continental bills are not comprehended in the third ſection. 

3. If comprehended the forfeiture there contemplated, is done 
away by the ſubſequent laws. 


1. The principle, that the courts of one country will not 


execute the penal laws of another is not denied. But it is faid 
that the attempt made by the defendant is not to enforce a pe- 
nalty, but to avid the payment of a debt diſcharged by. force of 
a ſtatute. Subſtantially, it is the ſame thing. Suppoſe, that 
pitead of aboliſhing the debt, a penalty equal to the ſane 
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umount had been denounced, in caſe of tender and refuſal. 
What diſtrrence would there be between an tac to en. 
ſorce this penalty, and a d efelce, which claims the be: efit of a 
for feiture of tie whole debt. In boch caſes there it a penalty; 
111 both the court is called up to give it effect. Suppoſe the 
2 85 hment denounc need upon the icfuſing creditor had been at- 
tainder or outlawry; would this cour : bave ſuſtal. ed e ea 
in bar of Ig urders fit? It ſureiy wouls not. 

This is a perſonal 2 Tion, and in its nature fugitive; it 43 
not fx2d to the ſoil of Pennſvluani ia, but may be ſued for any 
where. 5 the creditors and debiors had been citizens 4 
Firginic, and 2 being 1 in Penſylyania, the tender and reiufal had 
there taken place. It is clear that it could not have been plead, 
el as a bar to this ſuit, although Air. Lee's argument Would 
lead to a different concluſion. Tadmit, that Warder's remedy 
Was gone in 2  Poniſytoanta curt, but bis rigiit was not extin- 
gui, ed; for if it w ere, . hy docs this act give the debtor a 
remedy to recover his bond from the gd It could be for 
no other reaſon, than becauie the Jegitlature ſuppoſed there re- 
mained a latent right which might be aſſerted in ſome other 
country. If I am correct in this, the 97 of Fame, and Ain 
(fo far as that, or any other deciſſion of a Pernſyloania court 
can be conſidered as authority here) is in point. 

It is contended, that the clauſe of the law which ouſts the 
rig t to ſuc in the courts of Penn yfouania was tautologous. If 


, ther is nothing elie in the law which would give toa tender 


nd ræfuſal any cher effect than a tender at common law. Ihe a- 
greement made at the trial of this cauſe refers not or iy to the 
Pennſylvania acts of Aſſembly, but leaves the caſe open to the 
operation of general of law, 

The caſe of Femnſm and Hoker is conſidered as concluſive, 
As authority, I deny it, It is the deciſion of a court, wick 
tho' ſupreme in name, is but ſubordinate in fact. I hs Jutg- 
ments of that court were ſubject to reviſion in a Superior Court, 
and this very caſe may have been reverſed for an 
we know to the contrary; for the decifion was made in 17 269, and 
there are i reports of caſes in the High Court of Eirors and Ap- 
peals, ſince the year 1788. Neither can I agree, that that court 


had more lights, or was from its ſituation more competent to de- 
£ide upon the canſtruttion of a Pennſy/varia ſtatute, than this 


or any other court of equal ability would 5 ä 
I come 2dly, to the conſtruction of che act of January 1777 


Phe 24 ſection of the law does no more than ltabliſh the cur⸗ 
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_ Linental bilis had been fixed by the 2d ſection. 
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terey of the continental billis. It is contended, that the 3d 
ſection is connected with, and operates upon the 2d. That 


two diſtinct ſections of a ſtatute which is to be /z2eraily conftru- 
el, may be connected and melted together, I do not deny. 


Wut it is otherwite in Jaws which impoſe penalties and forfets 


tires. Suppoſe, that inſtead of the forfeiture ſpoken of in 
4 ſection, it had been fine and impriſonment ; would not 


the 
the 


cyurt have been tied down tv a ſtrict conſtruction, and would 


1: have been proper to go out of one ſection into another, 
the purpule of huiiting after penalties ! 


tor 


Ide 34 ſection begins by declaring, © that ſtate bills ſhall 
be co::lidered as a legal tender, and thall be received in pay- 
neut of debts according to the ſum ſpecified in ſaid bills.” 
\ hat bills? Why ſurely ate bills, becauſe the value of con- 


When the law 


goes on to ſpeak of a retuſal of ſaid hills, it muſt neceſſarily ap- 
to /tate bills, which were clearly meant before, and were 


add to in the ſame clauſe. 


For this diſcrimination, (which I thick was intended, a ſuf- 


ficient reaſon may be aſſigned. 


The ftate bills had been iſſued 
under the {gal government, ald fortiſied by taxes for their re- 


demption; this was not the caſe with the continental money. 
i he ſuperior value of tlie ſtate money was afterwards acknow- 
le iged by the legiſtature, when they paſſed a law to prevent 
that money from being locked up, and preſerved on account 


of its ſuppoſed value over other ſtate money, 


But if the 3d ſection do extend to continental bills, I infift, 


that the requiſites of the law have not been complied with. 


I 


object that the tender was made to one of the obligees only; 
it is anſwered, that at common law, a tender to one is Aa ten- 


der to all, and that fo it muſt be under this ſtatute. 


I admit the principle, if the bond be in the poſſeſſion of the 


cblig 
even if this fact appeared. 


ec to whom the tender is made; but I deny the concluſion 
Where a tender and refuſal is to 


broduce a forfeiture of the debt, the act of one is not binding 


upon all. 


If it be, I am at a loſs to underſtand the meaning of 
the words © perion or perfors” connected With what folloss, 
that he, ſhe or they 1hail be barred from ſuing” &c. I 


ad- 


mit that payment to one, would be payment to all, for that 

would be a ſ/atisfuction of the debt; payment could not be made 

to all. But where a forſciture was to be the conſequence of a 

refuſal, the tender ought to have been made to all, becauſe if 

one reſuſed, another might not, and thereby the forſeituro 
| might 


—— — — ———ꝛ —— — — 
2 Nr - = 


x ů —— x — — es 
NN 


— — — 1 — 44 „ö“ 
4 : OY 
WEEN EN En ne on. : — 


» — — — es: 


1 
i 
© 
1 
1 
1 


—— 
Many 


— 


—— 
1 Ny. 


«4 1 4 


294 „ F An ia 3 2 


might have been ſaved. It is ſaid, that if one be barred, tlie 
ochers cannot ſue, This is not admitted. If 016 obzigee bg 
outlawed or attainted, the others may ſue. | 


The next law Which I ſhall conſider is, that which paſſed 


on the 224 of March 3778, page 115 of the Pennsylvania la. 73, 


and vehich, tho not faded in the pleadings, may be referred t. 


under the agreement. At this time, there were three forts of 
ſtate money current in 1 Pennſylvania : Iſt, the emiſſions by re- 
alves of the late Aſſemblies, during the proprietary govern- 
ment; 2d, emiſſions on loans by the act of A ſembly of the 
20ch of F ebruary 1773, which was allo during the former go- 
verament ; and gily, the emiſſion of the 29th of March x 777: 
The two firſt claſſes are called in by the law under conſider. 
ation, and are to be exchanged for the emiſſions of the 3d claſs, 
Of courſe, there was no ſtate money remaining in Circulation 


except the SL 200.000, and none which could be tendered un- 


der tha act of January 1777. Would it not be wonderful then, 


that the legiſlature ſhould leave the continental bills under the 


operation of the act of January 1777, ſtrengthened and ſupport- 
ed by forfeitures, and permit their own to languiſh under the 

leſs emoient qualities of a tender at common law? The legifla- 
ture ſuppoſing, that continental money was aſſiſted only by the 
ac ond ſection of the act of January 1777, do by the joint ope- 
ration of this law and that of March 17775 place all the ſtats 
mercy upon the fame footing with the continental. And 
having done this, the act of January 1777, was no longer ne- 
ceflary, and is repealed by that part of the law now under con- 
ſideration, which repeals „ each and every of the acis of Gene- 
rel Aſjcmbly by which the ſtate money iſſued by the legiſtative 


author! ity of Pennſytoanis under the authority of the er OWN of 


Great Britain, or any part thereof had been made current. 
34 point. But if this be not the opperation of thoſe laws, 


and if the 3d feCtian of the act of January 1777 does refer to 


the 2d, then I contend, that the act of May 1778, does com- 


pletely repeal ſo much 485 it as makes a tender and refuſal of a- 


ry continental mongy a forfeiture of the debt. The words of 
tne law are general; ; if a diſcrimination between prior and ſub- 
23 emiſſions had been intended, it could eaſilyv have been 


expreſſed. The 4th clauſe is a proof that the legillature knew 


how to limit their expreſſions to polterior emiſſions when they 
Wiſhed to do fo. But if, as I have before contended, the act 


of March 1778 repealed that of January 1777, then we per- 
ceive a ſufficient reaſon for the general expreſſion uſed in the. 


act of May 1778,  Roang, 
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" Roaxg, J. This contract having been made in Pennſyl- 
Fee without a view to 2 performance in any other ſtate, the 
agreement made upon the trial of the cauſe referriag to thoie 
laws, was an act of {apererogation, and entirely unneceſſary, 
for it is clear, that the laws of that country where à contract 
is made muſt govern the fate of it. 

The rule which I have juſt mentioned is laid down in that ts 
of Robinjon vs Bland 2 Burr. 1679, and is well explained and iliuf- 
trated in Fonblangue's excellent treatiſe on equity 2 vol. page 443. 

It is true, that the laws of one country, have not in them- 


ſelves an extra territorial force in any other; but by the gene- 


ral aſſent of nations, they are always regarded in contracts 
formed there. 


A diſtinction however is attempted i in this caſe, under the 


| idea, that this is a penal lau, and that the courts of one coun- 


try will never execute the penal laws of another. The prin- 
ciple, is true, but inapplicable. The law of 17%, points 

out a mode of di/charging debts different from that Which is 
cuſtomary; it may produce an injury, but it is not therefore 
penal. The caſe cited from Brow. Ob. Rep. 376 is in prin- 


ciple like this. Payment in depreciated paper money was a 


penalty (under this interpretation of the word,) in Seth Caro- 
lina; beyond what exiſted in England; yet the lex dei; prevail- 


ed. The only difference between that and this caſe is, that in 
that, the loſs was partial, in this total, but the principle 1 is 


preciſely the ſame. | 
We are now to enquire, hwy the law of Penn/yuania ſtands 


upon this ſubject. The act of January 1777, in the preamble 


declares, „that the emiſſions of continental and ſtate bills 
ought to be alike taken in diſcharge of debts” &. To effect 
this, it was neceſſary to make them alile in all thoſe qualities, 
which were any ways connected with the payment of debts. 
If received by the creditor, they Were alike à diſcharge of ſo 
much of the debt. But if a tender and refuſal of continental 
money, was not a diſcharge of the debt, it was not ali#e taten 
with ſtate money, becauſe if ſtate money had been tendered 
and refuſed, the debt would have been diſcharged. 

The 3d ſection declares © that the ſtate money” there deſrib- 


ed „ ſhall in like manner be a legal tender and be received in 


payment of all debts as aforeſaid” &c. Now the two deſerip- 
tions of money would not be alike in their tenderable qualities, 
if the refuſal of one diſcharged a debt, and the other did not. 
Bo Wy: if the words © faid nee in the next ter tence, . . not 
He 
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refer to continental biils, yet by aſſigning certain qualities to 


ſtate bills, they at once attach to continental bills, which it is 
declared are to be alike taken in di Ferre of debts, and to be 1:1 
like manner à legal tender. 
But the 6th fection of the law 3 the en of all doubt 
as to the operation of the 3d clauſe, upon continental bills. 
It declares,” © that where any perſon ſtands boutid to pay ſtor- 
ling money, the creditor ſhall receive continental bills, of cre. 
dit, or ſtate bills 4 5 payment thereof at a particular rate, if 
end red as aforef2:d, and on refu;; 
taken to be rvithin ohe meaning o "his Alt in cafes of refuſa? of th: 
bills of eredit in tender as atireſaid,” And there can be no doubt, 

but that the clear ſcope of the law was to aſſimilate continentaf 
to ſtate bills in their tenderable quality. : 

The next * is, was this act in force at the time the 
tender was made. 

It is argued by the appellant's 8 cell that the ge endfatit y of 
the expreffions in the 3d ſection of the nt of May 1798, ope- 
rated a virtual repeal of rhe act of January 1777, ſo far as it 
related to a tender and refuſal of continental bills, producing 
a forfeiture of the debt. It is contended, that the legiſlaturs 
began then to acknowledge the injultice of the act of January 
| 1777. Let in March 1778, when it was equally diſcernable, 
the legiſlature only repeal che law as to ſtate bills. 
Every rule of conſtruction is oppoſed to the argument of th 
appellant's counſel upon the operation of the 3d claufe of the 
act of May 1778. The court will never favor the u N of a 
law by implication: 4 Zac. Ab. 638. 

If there be two affirmative ſtatutes upon the ſame lübeck, 
the one does not repeal the other, if both may conſiſt together, 
and we ought to feek for ſuch a conftruction as will. reconcile 
them together. 
The Words all the bills of 1 2855 muſt be ade 0 to ſuch is 

had not been before provided for confifter:t! 5 with the intention 
of the legiſtature; and there were, the eniiſſions ſubſequent to 
the 20th of January 1777. By this interpretation of the 

words, all the laws are reconciled, and we avoid the neceſſity 
of an implied repeal, which if it Had been intended, we ought 
reaſonably to ſuppoſe it would have been expreflcd. The worde, 

<« all the bills of credit,” in the caſe of Fahnſen and Fbriter, 
were not-confidered as producing the effect which has been 


's 


contended for; and though Id not conſider myſelf bound by 


that deciſion, yet the authority of it is entitled to reſpect, and 
Upon 


| fortifies my conſtruction of the laws. 


al therenf, hall he doch an} 


me, in the conſtructian and operation of them. The E 
having copformed to the Jaw of January 1777, he mu 


efinature 10 Jar Fs, diſcovering a diſpaſition to relax. at this 
early period; emitted more money. as Jate 33 April 178 1, and 
declared it à legal tender. The ft law which operated a res 
peal of the act of ee 1555; paſſed in 178 
It is contended, that the wp May 177 virtually 


* 


it. If the two laws may be reconciled; a conſtructive repeal 

is inadmiſſible; abd chat they may pa, bas been already demon- 
ſtrated by the Judge who has given his gpinion. The caſe. of 
Fohnſon and, Hacker is N in point, and accords entirely 
with my ſentiments upon this ſubjdt; t. 
be operation of the aft of January #7474 gon this. caſey 
has been denied, under an ideg, that it is perull, , and,, conſes 
quently; not to be enforced by the courts of this ſtate. But 
the appellee in this caſe is not in purſuit of a penalty; and does 
hot aſk the aid of the court to enforce it. He protects 12752 from 

the claim of the appellants, by pleading a diſcharge by the Jaws 

of another ſtate having competent power over the ſubject. 1 
confeſs that the opinion of judge F ippen, in the caſe of. James 
and Allen, appears an extraordinary dne to me; I cannot diſco- 
ver, how the demand in that caſe could be conſidered as local. 
The judgment in New-Terſey, did in my mind completely ex- 
tinguiſh the original claim; for ſuppoſe the debt had been due 
dy bond, the band would of courſe have been filed in tlie cauſe, 
and tho* an action of debt might have been maintained upon the 
judgment, yet ſurely it could not have been upon the original 


debt, which was merged in the judgment. 
As a payment to one is a paymeht to all the joint obligees, ſg 

it is clear, that a tender to one is a tender to all; for if this 
PE N 2 | were 


. FALL, TERM. 


| were not the __ it would be almoſt impoſſible to make cv 
lid tender, where there were many obligees. 
As to the hardſhips of this caſe, we have nothing to do TY 
- The ftate has got two thirds of the money, and it would 
be geh, hard, if not more o 1 upon the debtor, if he were 
nom obliged to pay the whole again. | 

The PRESID NT. ' Though very much indiſ oed, | Twill 
endeavor to ſtate the grounds of the opinion which 1 a am to give, 
The queſtion 1 is, whether the tender and refuſal in the preſent 
caſe, produced a forfeiture of the debt according to the laws of 
Pomfyluania; or whether it operated only as a tender at com- 
mon law, to ſtop the intereſt until again demanded. 

But befors I confider the caſe upon its merits, I will exidevs 
vor to clear it of ſome preliminary objections made by the 
counſel. The firſt was, that the a of January, 777. ould 
tot be regarded by us, becauſe. It is N ſo far as it re elates tg 
= tender aud forfeiture, eee 
2 It feems to be admitted on all hands, that i in i" caſts of con- 

tracts "the laws. bf a foreign country where the contract w 

ade, muſt govern. The ſame principle applies, thay with o 
| pea ater force,” to the different ftates of America; for though they 
or 


ma confederated government, yet the ſeyeral ſtates retain 


thefr individual ſovereignties, And with elde their munici- 
i Hws Are to each other foreign. | 

But this is called a penal law... It may: Mite” very hay 
names,. þut it cannot be called. penal. ot for us to juſti. 
fy the morality of the law, but to under OE ee the 55 
lative will a to execute ir. ft the law 140 ſubjected the cre- 
ditor to a 5 for his belle to receive the money, and the 
debtor were nnw proſecutiug him to recover it, 35 rinciple con- 
tended for, fs J admit to be orrect, 1 wy then apply. 
But it is 20% creditor who furs, and the defendant Pleads a dif- 
charge of the debt ieh is 1908 foundation of the action, under 
the laws of that country, Wr the contract was made. It is 
no more penal, than the act of limitations, the bankrupt laws 
or the like. The deciſion in the caſe of 51 an and Hacker is 
upon the oy 20 oint, and is complete. 

gle caſe, an bject to reyiſion, it has not the authority of a 
Fe ti of the ſupreme judiciary of that 1 and would 
not a be conſidered even there as abſolutely binding; but 
h propriety be referred to for lünen, cu as ſuch, 

is en fo. the EY: of this court, ee e þ 
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| fo . 7 * > ' 3 WE 342 
Upon the merits, The firſt objection made by the appel- 
lant's counſel is, that the d ſection of thę act of January 1777, 
myſt be confined to „late 2735 only ; that the words [aid bills” 
refer to them as the next antecedent. © However this may be 
according to the ſtrict rules of grammatical] conſtruction, it is nos - 
the correct rule of interpreting a ſtatute,” To get at the mean- 
ing of the Jegiflature, we are not confined to the order of the 


* 


ſentences, but muſt take itito view the whole law, The le- 
giſlature haye ſaid enough to ſhew, that their intention was to 
place continental and ſtate bills upon the ſame ground. „be 
2d ſection makes the former curtent, and receivable in pay 
ments and diſcharge of debts, The 3d declares, that ſtates 
bills ſhall in % manner be a legal tender, and be received in 
payment. Then follows the fa of a tender and refuſal, and 
the words, “any of the ſaid bills? compreherids each claſs be- 
ere mentioned, and cannot be confined to any one of them. It 
is to be remarked, that in the 13th and 14th ſections of the 
fame law, the former of whick declares the penalties for refuſ- 
ing, and the latter for counterfeiting the money, the ſame ex- 
preſſion (“ any of the ſaid bills“) is uſed. Although che ſub- 
ject is divided into ſections, I have no doubt, but that the ſpirit, _ 
as well as the juſt expoſition of the words of the law compre- 
hends continental, as well as ſtate bills, in the clauſe which _ 
reſpects the forfeiture, The reaſon for dividing the ſubject in- 
to ſections is obvious; the ſecond deſcribes at what rate conti. 
nental dollars ſhould be eſtimated in ſhillings and pence, which 
was not neceſſary as to /tate bill. 
We are next to enquire, if this Jaw be repealed expreſſly, 
or by implication? The act of March 1777, directs an emil- 
tion of { 200,000, and declares it a 5 tender. It was of 
courſe, a tender only at common law. © The 1oth ſection of this 
law declares, © that all bills emitted beforę the 1 of July 
1759, ſhall not paſs in payment of any debt or demand, except 
for taxes &c.“ but not a word is ſaid xeſpecting continental bills, 
yet it was contended at the bar, that the words, all bills, ope- 
rates a repeal of the act of January. The rule is, that where 
there are two affirmative ſtatutes, if they do not conflict with 
each other, the latter does not repeal the former. Repeals by 
implication are never favored by courts. "Whatever apparent 
inconſiſtencies may appear in the declarations of the legiſlati 
will, yet it is not decent to preſume that they would change 
their mind upon the ſubject, without ſaying ſo in expreſs terms 
But if the to lays are abſolutely in oppoſition to each od 7 


% 


6 42 — 


then figce the latter will prevail, the former muſt of ne. 
ceſlity be confidercd as being altered. If however there be dif, 
ferent ſubjects for the two laws to operate upon, there is | ng 
inconſiſtency, and conſequenzty np neceſſity for preſyining a re, 
peal. Now apply theſe principles to the preſent caſe, Gong, 
hentai and Rate bills, were the fubjet of the ficke law; tha 
law may ſtill ſubſiſt in all its force as to the former, with It 


in the leaſt conflicting with the ac of March 1777, which is 


confined to ſtates bills, The ſame obſcrvations apply to the 


at of March 1778; it applies to /tate bills altagether, and was 


intended to deſtroy the preference, which the legal money had 
obtdined over that emitted hy the ſtate, In the ſame manner 
is the act of May 1778 to he interpreted, which ſpeaks expreſs- 
ly of continental bills, There were emiſſions przor, and others 
tubſequent to January 1775, The former were provided for 
by that act; the latter were not. This law then may with 
propriety, and with great reaſon be applied to the ſubiequent 
_ Emiſſions, dy which the neceſſity of an implied repeal of the 
iſt law is avoided.” Po OR I Er nfo 

But it is contended, that if the act of January 1777, was in 
force in March 1780, the tender was not made conformably 
with the requiſites of that law: that it ought to have been made 


to all the abligees, As a payment to one js a payment to all, 


it as certainly follows, that a tender to one is a tender to all. 80 
a releaſe by one, ' binds the whole. There were four days of 
grace allowed, in which time the obligee, to whom the tender 
was made, might have conſulted with the others. 


T 


Upon the whole, I concur with the reſt of the court, thay. 
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wt 3 was an appeal from a decree of the High Court of 
Chancery, wherein the appellee was plaintiff” The 


ſuit was brought for a ſpecific execution of an agreement, 


s diſcharged by che tender ang re- 
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ſi non the coſts de bonis propriis. 
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whereby the defendant was fo purchaſe a tract of land on the 
eint account df himſelf and the plaintiff; the prayer of the bill 


was for a partition of the land according to certain boundaries 


agreed upon by the parties, and for a conveyance, I he court 
of chancery decreed in favor of the plaintiff, and directed the 
furveyor of the county to run a line of diviſion, and to report 

the quantity of land on each fide thereof. 
After a very lengthy argument in this court upon the merits | 
pf the cafe, the court diſmiſſed the appeal, as being prema- 
turely prayed before the final decree and remanded the cauſe 50 


the court of ehancery, ; 


— . — — 
B O O H's Executors. 
3 against 


A R MSTRON G. 


2 nd an appeal from a jud mont of the Diſtrict Court 


of 1/inghefter. It was an action of debt, brought by the 


| appellee, upon a bond given by the teſtator. | Plea, ' ſetting! 5 


forth ſundry judgments obtained againſt the defendant, | and 
< that he hath fully adminiſtered, all the goods of the teſtator 
which had come to his hands to be adminiſtered, and that he hath - 
not, nor had &c. any goods &c. except the value of C 133: 3: 3» 
which are not ſufficient to ſatisfy the ſaid judgments” &c, Repli- 
cation, * that the defendant hath, and on the day of commencing 
this ſuit had divers goods &c. more than ſufficient to ſatisfy the 
ſaid judgments in the ſaid plea mentioned, whereof he could 
have ſatisfied the plaintiff for his debt aforeſaid.” 

The verdict was in the following words viz: we of the ju- 
ry find for the plaintiff, the debt in the declaration mentioned, 


- 


and one penny damages” judgment de banis teſlataris &c. &c. 
WICEKHAM for the appellant, It is clear law, that upon a 
ſpecial or general plene adminiſtrauit, it is a rat that the 
Jury, if they find for the plaintiff, * ſhould aſcertain the 
amount of the aſſets. This verdict finds only that the truth 


of the iſſue is with the plaintiff, but it does not aſcertain the 


value of the aſſets unadminiſtered, MARSHALL, 


302 FALL TERM OF 1796. 


Maxs HALL for the le I ſhall not controvert the 
_ eoctrine ſtated by Mr. IVickham, with this qualification that if 

the jury fill aſſets fuſicient to ſatisfy the debt, they need not find 
tie preciſo amount of the aflets. The reaſon of the rule is ob- 
vious, and Will warrant this limitation of it. Now in this 
caſe, the plaintiff having peplicd aſſets fuficient to ſatisfy the 
judgments mentioned in the plea, as well as the debt in queſ- 
tion, and the juty having found the whole is due for the plain, 
tif, they have in fact found, that the defendant had aſſets ſuf- 
ficient in his hands. It was therefore unneceſſary to aſcertain 
the exact amount of the aſſets. The verdict is ſubſtantially 
right, and the court will mould it into form. 

WIckHAM. I do not think that the court can with the 

molt liberal diſpoſition to ſupport this verdict, conſider it a ſpe- 
cial finding, reſponſive to the iſſue; for if the defendant had 
but one penny more than ſufficieat to ſatisfy. the judgments, it 
falſified the ples; ard therefore it was incumbent upon the jury 
to find the iſſue in favor of the plaintiF, But it is agreed, that 
the plaintiff ought not to have a judgment for the whole debt, 
unleſs the court can 2 ene chat there are aſſets ſufficient to 

3; ps , 

Phe COURT was of e that che 70948 to be ſet aſide 
« as being whcertain and inſufficient in not finding on tlie iſſue, 
that the appellant had goods: and. chattles which were of the dees : 
dent at the time of lis death in his hands to be adminiſtered, more 
than ſufficient to ſatisfy the judgments in the appellant's plea ſet 
forthwhereof ha could have ſatisfied the appellees demand, or the 
value of the ſaid goods and chattles, if nat ſullieient to fatisfy 
the ſaid demand.” 

bd IN reverſed, vert ſet aſide and the > cauſe remanded. | 
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| ABANDONMENT. 
I. Legal rights once veſted, 
muſt be lezally diveſted; but 
equitable rights may be loſt by 
abandonment. _ | 
Picket vs Dowdall, 115 
ACTIONS. 


1. See COVENANT No. 1 
ASSIGNMEN T No. 2, 3, 4 
2. Indebitatus aſſumpſit will 
lie againſt a ſheriff for money 
received upon an execution by 
himſelf or deputy ; but the de- 
claration ought to be ſpecial, 
and to ſtate enough to diſtin- 
guifh the demand from one a= | 
gainſt him in his private 8 | 
city. 

Obers vs „ Hudfor 172. 


ACTS or ASSEMBLV. 
1. The act of 1781 eſtabliſh- 


ing a ſcale of depreciation does 
not extend to contracts made 
antecedent to the Iſt of 


| 
7 


Jan'y 


1777. Walden vs Payne. 8 

2. See DETRECIATION No. 2 

DEED, No. 1 

LAND, „ 

NORTHERN-NECK No 5 
LAWS. 

3. Conſtruction of the acts of 


Colle LIND C2 


— 


1785 
ba Nor vs Buffington, 11 5 


hd 


tho Thead of 1786, e. 3, 6 
not authoriſe the regiſter to 
make grants in caſes where they 
have previouſly been made to 
others by Lord Fairfax. 

Picket vs Dowdall, 
AGREEMENT. 


1. Upon an agreement to ſell 


111 


land during the exiſtence of pa- 


per money, whereby part of 
the money was to be paid in 
June 1780, (when a deed was 
to be executed, ) and the reſidue 
; within twelve months thereaf- 
ter. The money was not paid, 
nor was a conveyance made. 
The vendee upon a bill for a 
ſpecific performance, was (un- 


der the circumſtances of the 


caſe) decreed a conveyance upon 
hie paying the value of the land 
at the time of the contract, in- 
| Read of the value of the price 
agreed upon, according to the 


ſcale of depreciation. 


Winte vs Auinſon. | 
APPEAL, WRIT of ER- 
ROR & SUPERSEDEAS. 

I. Sce EVIDENCE, No. 3. 
PRACTICE No. 2, 

2. An appearance, and cons 
teſting an application made to 
condeinn an acre of ground for 
the purpoſe of a mill, upon the 


merits, would cure the want of 
notice of the motion for the 
writ of ad quod damnum; aliter 
2 
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of a general appearance after 
the inquiſition, 


Bernard vs Brewer. 76 


3. The clerk having entered 
up a judgment by il dicit in the 
Diſtrict Court, on a bond for 
the payment of tobacco, with- 
out noticing a memorandum en- 
dorſed on the bond which con- 
fined the tobacco to certain in- 
ſpections, this court conſidered 
the miſtake as being merely cle- 
rical, and ſuch as might have 
been corrected at a ſubſequent 
term up motion, | 
Gordon vs Frazier, &c. 130 

4. But if in the above caſe the 
_ Injured party choſe to prozeec 
by way of writ of error coran! 
vobis, he was at liberty to do fo; | 
but as this was incurring unne- 
ceſſary expence, the oppoſite 
party ought not to be condemn- 
ed to pay the coſts. 15. 

5. If the defendant to a writ 
of error cram wobis, plead “in 
nulla eft erratum,“ and conclude 
to the court, the trial mult be by 
the court. I3 
6. Af error in the R 7 


the court, can never be correct- 


135 


ed by the ſame court. 
. Where an appeal is taken 


Koa a judgment for a ſterling 
money debt, the general order 
the note when demanded. . 


of the court made at each term 
| ſettling the rate of exchange, 
ought to appear in the recor« 
a Terrell vs Ladd. 150 
8. 7 faperſeaeas be granted 
to an order of an inferior court, 
giving leave to build a mill, 
the N court is not con fin 


of the record. 
Lee vs Turberville. 162 
9. A ſuperſedeas will not lie 


where an execution has impro- 


perly iſſued upon a twelve month; 
bind, The injured party might 


and the judgment, if erroneous, 
might be corrected upon an ap- 
peal or ſuperſedeas. 

Burwell vs Anderſon. 194 
10. Quere, if an appeal can 
be taken from a decree diſſolv- 
ing an injunction with es? 

Davenport vs Majen. 200 


11. A decree,” directing the 


ſurveyor to divide a tract of land 
and to make report, is not final, 
and can not in that ſtage of it 
be appealed from. 
| Young vs Skhipnoith, 30⁰ 
AsSIGNMENT. 
| 1. See LEASES No. 1. 
VARIANCE. No. 3. 
2. The aſſignor of a bond is 
liable to the aſſignee, who af- 
| ter having uſed due diligence to 


| recover from the obiigor, has 


| failed to receive the money. 
Machies executor vs Davis. 219 
The aſſignor of a note was 
liable to the aſſignee before the 
ſtatute of Anne, in cafe payment 
was not made by the. maker of 


4. What is due diligence, is a 


A queſtion proper tor the deter- 


n:t:ation of a jury. . 5. 
5 The aſſignee of a bond, tho 


| for valuable contderdlon and 


| without notice, takes the ſame 


| e to all the equity of the 
: : obligor. 


ed to errors apparent on the face 


move to quaſh the execution, 
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obligor. 

Picket vs Morris. 255 
ATTORNEY. 

1. If an attorney be ſued for 


not having filed a declaration, 
it ſhould appear that he was en- 
gaged in the cauſe, time enough | 


to have filed it, 
Stephens vs NM Hite. 2711 


2. To make an attorney liable 


upon ſach a charge, groſs neg- 
ligence ſhould be proved. 212 


B A I L. 

1. Appearance bail is not re- 
quired in actions of debt on 
bonds with collateral conditi- 
ons. N 

2. The ſecond 4. againſt 
the ſpecial bail iſi fed on the 34 
of April 1771, returnable to the 
Cctober term, and was return- 
ed “ not found.“ At June 
court, the bail moved to ſurren. 
der the principal which was re- 
fuſed. After wards, in 1773, the 
motion was renewed by conſent 
of parties, when the court per- 
mitted the render. The court 
were not precluded from mak- 


ing the latter deciſion, the mo- 
tion being brought on again by 
_ conſent, and they decided proper- 


ly, fince the writ being made 
returnable to an mmproper aay, 
it was merely void, and con- 


ſequently the firſt motion was 
made in due time. 
| Bogle vs. Fitzhugh. 
BILLS OF EXCHANGE. 
1. See DECLARATION, No..I 
| BRIBERY. 
1. See INFORMATION, INo. I | 


A vs Call. 181 


N vs Roje. 233 


| 


. C. 
CHANCERY. 

I. If the parties in an action 
at Jaw, are at liberty by the iſ- 
ſue to go fully into the exami- 
nation of evidence, and having 
done ſo, a verdict is found after 
a fair trial, a court of Chance- 
ry ought not to interfere by di- 
recting a new trial. Aliter, if 
part of the evidence was ſup- 


preſſed by the court. 


Ambler vs Md. 36 


2. If the plaintiff at Tha re. 


cover more than he is in con- 
ſcience entitled to, andthere is 
no ſtandard by which a court of 
equity can aſcertain the amount 
of the exceſs unrighteouſly re- 
covered, that court will ſet a- 
ſide the verdict in toto. 
/4*Rae vs ds. 80 
3. In all caſes where a gene- 
ral commiſſion ifiues for taking 
depoſitions upon an anſwer and 
replication, in any ſuit in the 
High Court of Chancery the 
caule muſt remain at rules ſix 


months from the time of enter- 


ing the replication, before it is 


ſet down for hearing, unleſs 


this 15 diſpenſed with by con- 
ſent of parties entered on the 
record. 
Dalby vs Price, 191 
4. See TURISDICT ION, 
No. I, $5 6- 
APPEAL &c. No. 10. 
COM MISSION. 
See DEED No. 5. 
CONSENT. 
1. After a deciſion by the court 
the cauſe may be brought on and 
reheard 
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reheard at a ſubſequent term „ by 
conſent of parties. 
Bogle vs V. itzhugh. 213 
CONSIDERATION. 

I. Declaration, © that plain- 
tiff, by advice of the defendant, 
an attorney, inſtituted a ſuit a- 
gainſt I. S. and then and there 
employed the defendant to pro- 
ſecute the ſaid ſuit to judgment; 
who, in conſideration thereof 


undertook to conduct the ſame | 


to the beſt of his ſkill; yet he 
hal neglected to file a declara- 
tion, whereby &c. 


It being ſtated that the de- | 


fendant wunderta%% to conduct the 
ſuit and miſmanaged it; it is 
not competent for him to aver 
a want of conſideration. 
| Stephens vs Iihite, 203 
2. Tho' a man is not bound to 
do an act for another without a 


reward! yet if he will volun- | 


tary engage, and enter upon 
the performance of it; he is li- 
able for miſmanagement. 211 


COSTS. . 


1. See APPEAL &c. No. 3, 


2. Where the court 2 a diſ- 
cretionary power in awarding 
cCoſts. 

Gordon vs Frazier, 135 
COVENANT. 


1. An ation of covenant con- 


cerning real eſtate, will lie a- 
gainſt executors though not ſpe- 
cially bound. 

Harrijon's Ex. vs Sampſon, 155 


COURT 
1. Every court hath a right | 


to e over the execution of | e it was 9 up 
| or 


I * 


"I 


its judgments, and where its 


proce!s hath been irregularly, or 


fraudulently executed to quaſh 
it, 
Hendricks vs Dundaſs. 
2. If the court be applied b 


by either {ide to inſtruct the 


jury, or to referve the point or 
to direct a ſpecial verdict it is 
error in them to refuſe. 

Picket vs Morris. 


See SLAVES, No. 3. 


DAMAGES. 
x. In an action of debt upon 
a bond with a collateral condi- 
tion, the jury may aſſeſs dama- 


ges beyond thoſe laid in the de- 


claration, if the penalty be luffi- 


| cient to cover them. 


Payne vs Elzey. 14. 
2. See DECLARATION No. I 


. The omiſſion to lay dama- 


908 in the declaration, though 
in an action ſounding altogether 


in damages. is cured after ver- 


dict by the ſtatute of jeofails. 
Stephens vs. Ii Pite, wa. 
DEBT. 
I. In an action of debt upon 
a bond with a collateral condi- 
tion, the jury may aſſeſs dama- 


ges beyond thoſe laid in the de- 


| claration, if the penalty be fuf- 
ficient to cover them. 
Payne vs Elzey. 143 
2. Debt upon a bond with 
a condition for the payment of 
4. 1880 Penſyluania currency. 
Thedeclaration ſtates the value 
in Virginia currency at , 1440. 
The defendant having contetied 
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DES. Fe ES eat 


for the penalty to be diſcharged | 


by the payment of { 720, Vir 
ginia money. The confeſſion of 
judgment fixed the value of the 
money without the interference 
of a jury, and furniſhed a ſtan- 
dard for the clerk, in aſcertain- 
ing the value of the ſum men- 
toned in the condition. 
Strode vs Head. 149 
3 Debt upon a bond, the pe- 


nalty of which was for current 


money, with condition to pay ſo 


much in fterling money. he |. 


judgment ſhould be for the cur- 
rent money mentioned in the pe- 
nal part of the bond, to be diſ- 
charged by the fterlizo money in 
the condition, and the court 


ought to ſettle the rate of ex- 


change. Terrel vs Ladd. 159 

_ DECLARATION. 

1. A /teriing debit may be ſued 
for, without laying the value 
in current money; if laid, it is 
merely ſurpluſage, and will not 
vitiate; but in ſuch caſe, the 
damages ſhould be laid in Her- 
ling ꝛnoney; the verdict and ſudg- 
melt ſhould be for ſterling, 
and the court will fix the rate 
of exchange. | | 
. OSerpwith vs Baird. 165 

2. See ACFION, No. 2 

__ PLEADING, No. 3 
TROVER and CONVER- 


Ps IN, N. 
3. In aſſumpſit, the promiſe to 


pay, is the giſt of the action, 
and unleſs this be averred, the 
omiſſion is not cured by the 
verdict. 5 | 

Winfton's Ex. vs Franciſco. 187 


\ 
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4. The omiſſion to lay dama- 
ges in the declaration, though 
in an action ſounding altogether 
in damages, is cured after ver- 
dict by the ſtatute of jeofails. 

Stephens vs White. 203 
DEED. 0 

1. Adeed, though neither in- 
dented nor recorded, is valid 
between the parties under the 
act of 1748, and is ſufficient to 
paſs an eſtate. | 

Currie vs Donald. 58 

2. A deed beginning, This 
Indenture? is a deed indented 
io every purpoſe. » 63 

3. Witneſſes atteſting the deli- 
very of a deed, ſhall not after- 
| wards be admitted to diſprove 

it. AT 
4. If a deed be delivered as 
an eſcrow, it ought to be fo ſtat- 
ed. | | 15. 

5. The commiſſion for taking 
the privy examination of the 
wiſe; muſt be directed to, and 
executed by thoſe who are in 
act juſtices of the peace, but 
they need not be /o named in the 
commiſſion, or certificate, they 
will be preſumed to be ſuch, 
unleſs, the contrary appear. 

Harvey et ux vs Borden. 1 56 

6. See GRANT No. 2. 3. 


DEMURRER to EVIDENCE. 
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1. Upon a demurrer to evidence 
the court muſt preſume any and 
every fact, which the jury 
might out of complicated teſti- 
mony have inferred. But thoſe 
concluſions muſt be ſuch as 


would reſult from a juſt and 
| reaſonable 


Pl 


luands to his fon James for life, 
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resſonable conſtruction, and not j 
from arbitrary iv ferrences. 


Stephens vs u, hite. 203 
DEPOSITIONS. 
Se EVIDENCE 
| "DEPRECIA' 7 ION. 
7. Sze ACTS OF ASSEM- 
5 BLY, Ns. 1. 
AGREEMENT No. 1. 
2. The ih ſection of the act 


Fi ſcaling debts &c. was not | 
_ Intended to let men looſe from 
their contracts, but to allow a 
departure from the eſtabliſhed. 
ſ-ale, in caſes, where it is ne- 
ceſſary in order to meet the real 
contract of the parties. 
Ambler vs F/yld. 42 
3. Payments by a former to 
a ſubſequent guardian in depre- 
ciated paper money, ſhall be ac- 
Counted at their nominal amount 
and are not ſubject to the ſcale 
of depreciation. 
; Valter vs IT: alle; 195 
DE FINUE. | 
1. Sce TROVER & CONVER- 
4 10M, No. 1. 
K 


"x. The teſtator deviſes certain 


remainder to his fon Miſſcoe and 
his heirs in truſt, and for the 
uſe of the firſt and every other 
ſon of his ſon James who ſhould 
furvive him in tail male equally 
to be divided; but if his fon 

ames ſhould die without male 
iſſue, then he gives the ſaid 
lands to his ſon Muſcoe during 
his life, with like remainders 
&c. to his other ſons, and to 
three grandſons he allo deviſes | 


| coming into /e. 
3. The eſtate tail in James, 


lands with like limitations, and 
then deſires that the widows of 
any of his ſaid ſons and grand. 
ſons ſhould be entitled to dower 
&c. Janes took an eſtate for 
life in poſſeſſion, with remain. 


| der in tail male, expeCtant up- 


on the determination of the ef. 


| tate tail to his ſurviving ſons. 


Roy vs Garnet. 

2. In the above caſe, the eſtate 
for life did not incorporate with 
the implicative branch of the 
deviſe, becauſe the eſtates were 
of different natures; the former 
being a legal eſtate, and the lat- 


ter remaining an equitable eſtate 


not executed by the ſtatute, for 
the want of male iſſue of Fames 


1b. 34 35 


expectant upon the determina- 
tion of the eſtate to ſurviving 
ſons, was not bared by the act 
of 1776, being ts take effect offer 
a greater eftate than for li 
lives. 
4. A man deviſes, that as 
much of his land ſhould be ſold 
as would be ſufficient to pay his 
debts. To his wife he gives a 
moiety of his Jands remaining 
after his debts are paid, and the 
reſidue of his eſtate and the re- 
verſion of the land given to his 
wife, to go to his children, 
The executor ought not to ſell 
the rever/i n; if he do, a court 


of equity will ſet it aſide upon 


the application of the children. 
Brock, &c. vs Philips. 68 
5. Deviſe to E. C. the teſta- 


tor's daughters, of the N 
5 of 


Hb. 35 


A 
of „ 


durir 
the 1 
to fo 
and: 
cipal 
of by 
relea 
of th 
right 
of tl 
grand 
time 
as he! 
his bi 
of ce 
cree. 


1 
terw: 
the bt 
moun 
whicl 
ſuppo 
jectio 
his be 
S. afl 
for v. 
witho 
circun 
condu 
ed 38 
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to ofts 


his bo 


of { 4000 government funds 


during her lite, and at her death, 


the intereſt of the ſaid { 4039 
to four grand children equally : 


and at their deceaſe, the pt i- | 
cipal and intereſt to be dip 


of by them to their heirs. E. C. 


releaſed to the hutband of A, 
of the grand-daughters, all her 


right to the intereſt of, 
of the ſaid certificates. 


$000 
1 he 


grand-daughter died in the life- 


time of E. C. and her buſband 
as her adminiſtrator having filed 
his bill to recover the ſaid { 1090 
of certificates, obtained a de- 
cree. Godwin vs laylr. 74 
DISCOUNT. 

1.8 being indebted to M af. 
terwards obtains by aſſignment 
the bond of M, to an equal a- 
mount - 
which M refuſes, becauſe he | 


ſuppoſed he had an equitable ob- | 


jection againſt the payment of | 


his bond in the poſſeſſion of 8. 


S. aſſigns over, the bond to P. 
for valuable conſideration and 
without notice. 
circumſtances; of this caſe, the 
conduct of M, was not conſider- 
ed as a waver of his right to 
diſcount, and he was permitted 


to offset the bond of 8, en | 
| taken de bene eſſe is dee nes 


his bond aſſigned to P. 
Picket vs Adrris. 
E. 


ENTRY. 

7 5 An entry by Lord Fairſar 
for a forfeiture, was only neceſ- 
ſary where a grant had been 
made; the iſſuing of the ſecond 
warrant was ſufficient, 


255| 


He offers a diſcount, | 


Under all the 


ö 


* 


b 


| 


Have, is concluſive ev idence 
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See ASSIGNMENT'. No. 5. 


Pickett vs Dowdall. 1 4 
EQUEEY: - 
| ERROR. 

1: See APPEALS, &c. 

2. it judgment be improperly 
entered againſt a ſher iff for not 
taxing bail, it is erroneous as 
to the original defendant and he 
may reverie it. pn” 

Rufgmn vs "Call, 181 
ESTATE. LATE&< 

I. An eſtate tail expectant 

upon the determination of a 


greater eſtate than for life os 


lives, not bared, or affected by 
the operation of the act OP 
for docking entails in 1776. 
Kaoy vs Gærnatt. 35 5 
2. See DEVISE Ne. . 2 3. 
| EVIDENCE. 61 
1. In an action tor. 5 
a verdict finding the mother 
(the plaintiff), to be free or A 
be- 
tween a child of the p aintiſt, 
and one claiming under the the 
fendant in that jutt.. 
Shelton vs Farbe, 5 


Sce PLEADING, Ne 1. 
VARIANCE. No. 


E What proof as to the ma- 
bility of a witneſs to attend, is 


neceſſary where his depoticion, 


to be read. 

| Callius vs Laury. 75 

3. Where a depoſition is read 
at common law, whether taken 
de bene eſſe, or in chief, it ſhould 
appear upon the record, upon 
an appeal, that notice of the 
time and Place of taking it had 

| been 


WEI tees Lt Rc , 
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been given to the adverſe par- | 


* 73 
, The genera! rule is, that 
hear-ſay evidence is inadmiffi- 
blez to this there are excep. ions; 
but if it be admitted and except- 
ed to, ſuch a caſe ſhould be ſtat- 
ed upon the record as to ſhow, 
that it came within fome of the 
exceptions to the rule, other- 
wiſe the general rule will be a- 
gainſt the admiſſion. 
» Claiborne vs Parish. 146 
. The teſtimony of a witneſs 
. to fix a fraud upon him- 
ſelf ought not to be regarded. 
| | TWO 
6. An entry by an adminiſtra- 
tor, of money paid over to the 
guardian admitted, as evidence 
to charge the guardian ander all 


the circumſtances of the caſe, the 


adminiſtrater being dead and his 
hand writing proved. 
| Brown vs Brown. 151 
A letter, ſtating that the 
writes: had heard of a flanderous 
report, is good evidence to prove 
the circulation o on the report, and 
may be read for 


that purpoſe, 
the hand writing of the perſon 
being proved. But it would be 


inadmiſſible, to prove that the 
defendant had eee the 
report. 
Schwartz vs "Thomas. 167 
8. Upon the plea of © no ſuch 
record, if the record be of the 
ſame court, a copy of it ought 
not to be given in evidence, but 
the original ought to be produc- 
ed in court for inſpection. 


: n Ex. vs Tregg's Ex. 215 


9. A grant admitted as evi- 


dence, tho' it wanted many of 
the formal parts of a deed. 


Lee vs. Tapſcott. 276 

The rule in England, 

8 5 the beſt evidence which 
the nature of the caſe admits of, 
ought to be produced,” tho' ge- 
nerall ly true, is inapplicable as 
it relpects titles to lands in this 


country; à copy of a patent, ei- 
ther from the records of the re- 


gitter's office, or of a county, 
is as good evidence of title as 
m . would be. 281 


The copy of a patent, 


fs oY C Sanuel Aatthews, M. 
Claibor ne. dated 1658, and re- 
corded in a county court, toge- 
ther with an aſſignment of it, 
(which aſſignment was acknow- 
ledged and admitted to record, 


but it does not appear that the 


patent was proved. or acknow- 
ledged,) was admitted as evi- 
dence of title, though it did 
not appear, that the patent was 
ſigned by oth Nene as Gover- 
nor. e 
12, private ſurvey may be 
admitted as evidence of bounda- 
ry between thoſe who were 
parties to it, or who claim un- 
der them; but not as to ſtran- 
S.. 1068 
3. Illegal, or improper evi- 
dence however unimportant to 
the cauſe, ought never to be 
confided to the jury. 281 


14. The recording of a pa- 
per which is not required by 
law to be recorded, eſpecially 
if no notice be given to third 

| perſons 


upon them, nor charge them 
even with implied notice. 280. 


1. See SLAVES No. 1. 2. 3. 


on motion, the declaration ſug- 
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perſons whole intereſts may be 
affected, can never be binding 


EXECUTION. 


. 


NCtPat MATTERS. 6 


| geſted a devaſtavit of aſſetis 
which accrued after the judgment 
rendered; the executor is not 
precluded from pleading a ſpe- 
cial plene adminiſtravit and from 


1. Judgment in the county 
court of F, where the defen- 
dant reſi d; a ca. ſa. cannot 
be ſerved upon him in the coun- 
ty of H, whither he had gone 


at the time the execution was 


levied, but no proof was made 


of his having moved his proper- 
ty out of the county of F. 
Brydie vs Langham. 72 
2. See FORTHCOMING 
. BOND No. 2: 3. 4. 53 
EXECU TORS. 


_ VERDICT No. z. | 
2. A man deviſes that as much 
of his land ſhould be ſold as 
would be ſufficient to pay his 
debts; to his wife he gives a 
moicty of his lands remaining 
after his debts are paid, and the 
reſidue of his eftate, wich the 
reverſion of the land given to 
his wife, to go to his children. 
Fhe executars ought not to ſel] 
the reveiſion of the moiety devi- 
ſed to the wife: if they do, a 
court of Equity will ſet ic aſide 
upon the application of the chil- 
dren. Brock vs Philips. 68 
3. An action of covenant reſ- 
pecting real eſtate, will lie a- 
gainſt executors, tho' not ſpe- 
cially bound. „„ 
Harriſon's Ex.vs Sampſon. 155 
4. In debt upon judgment re- 


ſuppor ing it by proof. 


5 
FAIRFAX, Lord. 

See NORTHERN NECK; 
FOREIGN. ON 

1. For the laws of foreign 

countries, the deciſions of their 


ſee LAWS. | 
FOREIGN MONEY. 
See MONEY. - 
FORTHCOMING BOND. 
I See REPLEVY BOND No 1. 
2. A torthcoming bond ſhould 
be made payable to the creditor 
and not to the ſheriff; the a- 
mount of the execution ought 
to be recited; and the condition 
ſhould be to deliver the proper= 


and not when demanded. 


any of the above inſtances, or 
in others, the court may, and 
ought upon motion to quaſh it. 

4. A faulty forthcoming bond 
whilſt in force, is a ſatisfaction 


execution cannot iſſue until the 
bond is quaſhed. Ib. 
5. The common courſe is to 


the bond, if a motion for that 


covered againſt an executor, up- 


purpoſe be made; otherwiſe it 


is not neceſſary. 15. 
P 2 - | G 


Ruffin vs Pendleton, 184 


courts and contracts made there, 


ty at the time and place of ſale, 


Daoumnman vs Chinn. 189 
3. If the bond be defective in 


of the judgment, and a ſecond 


quaſh the executfon as well as 
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G. 
GRANT. 
I. See NoRTHERN NECK. 
LAND. 


SETTLEMENT and PRE EMP- 
TION. 
2. A grant of land made in 
2658, tho” it wanted the formal 
parts of a deed, the court con- 
lidered as valid, after ſuch a 
length of time, and being ac- 
companied with poſſeſſion. 
Lee vs Tapſcott. 276 
3. This grant was ſigned © Sa- 
mucl Mathews, . Claiborne, 
and was aſſigned. The aſſign- 
ment was acknowledged and 
recorded in the county court. 
The grant was alſo recorded. 
The court conſidered a copy of 
this paper as ſufficiently authen- 
tic, tho Matthews is not ſtiled 
Governor, nor is he ſtated to 
have ſigned it as ſuch; and al- 
though it does not appear that 
the grant was proved or admit- 
ted to record as an act of the 


caurt. Ib. 
_ GUARDIAN. 

1. By the appointment of a ſe- 

cond guardian in the room of a 


former one, the power of the | 


former, as well as his habit of, 
receiving and diſburſing monies 
generally, on account of the 
ward, ceaſes: and therefore 
payments made by him in depre- 
ciated paper money to the ſub- 
ſequent guardian, are not ſub- 


| 
1 


| H. 
HUSBAND and WIFE. 
1. The commiſſion for taking 
the privy examination of the 
wife, muſt be directed to, and 
executed by thoſe who are 77 


fact juſtices of the peace; but 


they need not be 2 ncs.:cd in the 
commiſſion or certificate: they 


will be preſumed to be ſuch un. 


of jeofails. 


leſs the contrary appear. 
Harvey et us vs. Borden. 156 


5 


JEOFAILS. 

1 Pleatoan action of debt upon 
a priſon bounds bond, “ that he 
was not guilty of the premiſes 
laid to his charge.” “ Conditi- 
ons performed,” would have 
been the proper plea; but this 
is ſubſtantially the ſame, and is 
good after verdict. | 
Payne vs Ellzey. 143 
2. See DECLARATION No. 3 
3- The omiſſion to lay dama- 
ges in the declaration, tho in 
an action ſounding altogether 
in damages; is cured after ver- 
dict by the ſtatute of jeofails. 
Stephens vs White. 203 
4. Conſtruction of the ſtatute 

20 
5. that part of our ſtatute of 
jeofails, which cures © the omiſ- 
ſion of all averments, without 
proving which, the jury ought 
not to have found ſuch a verdict, 
is the adoption of a principle eſ- 


tabliſhed in the Engliſh courts, | 


and which is well explained in 


the caſe of Ruſhton vs Apinall, 


je& to the ſcale of depreciation. 


Walker vs Malie. 195 


Dougl. 658. 210 


InpeBITATUS 


princ 
had 
F 


INDEBITATUS ASSUMPSIT. , 
1. See ACTION No. 2. 
INFORMATION. | 
1, In an information againſt a 
juitice of the peace for bribery 
in the election of a clerk, it 
ought to appear certainly, that 
an election was holden, and that 
at that election, the vote was 
g1Ven. 
Newell vs Commoncowealth. 88 
INJUNCTION. 
See CHANCERY. 
INQUISI TION, 
1. The jury upon an inqueſt 
of office reſpecting property el- 


cheated or forfeited to the com- 


monwealth, might have been 


compoled of twelve jurors, or 
of a greater or ſmaller number, | 


prior to the a& of 1794. 
Bennet vs Commonwealth, 154 


JOINT and SEVERAL. | 


I. If a bond be made joint 
without fraud or miſtake, equi- 
ty will not charge the execu- 
tors of the ſurety who have 
become diſcharged at law by 


his death, in the lifetime of the | 
Alter if che lending 


principal. 
had been to both. ] 
Harriſon &c. vs Field. 136 

2. See TENDER and RE. 

1I188UE. 

1. Where the iſſue was con- 
ſidered to be ſufficiently made 
up. Walden vs Payne. 1 
| Turberuille vs $ elf. 71 


| 5 JUDGMENT. 
_ - See DEBT No. 2. 3. 


| | APPEAL &c. No. 7. 


. 
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JURISDICTION. 


at law rendered in another, by 
way of original juriſdictions 
da, though it cannot award a 
new trial at the bar of that o- 
ther court, yet it may direct 
an iſſue to be tried at its own 


bar. And if the relief be af- 
forded without the trial of an 


(ſue where that was neceſſary, 
the High Court of Chancery 
upon an appeal, may after re- 
verſal, retain the cauſe, and 
direct an iſſue to be tried at the 
bar of that, or of any other 


court. Oe: | 
| Ambler vs Myld. 36 
2. See CHANCERY, No. 1 
Bt, A bond taken upon reple- 
vying property diſtrained for 
rent, muſt be returned to the 
court to which the officer levy- 
ing the diſtreſs belongs, or to 
the court of that county in 
' Which the land lies. 
Ferguſon vs Moor. 54. 
4. Conſent of parties cannot 


has it not, But this principle, 


Bogle vs Fitzhugh. 213 
5. Wherever a caſe is fully 
and fairly tried in a court of 
law, the decifion is binding 
upon the parties, and can only 
be examined in an appellate 
court. The court of Chante- 


{ ry can not interfere. 


Pictet vs Morris. 255 
6. But 


1. The court of one county, 
| may relieve againſt a judgment 


give juriſdiction where the court 


is only applicable to a caſe of 
original juriſdiction. 


85 bliſhes the rights of prior ſottlers 


6. But if the court refuſe to 
decide points of law, or to 're- 
ſerve them, and will ſubmit all 
ſuch points to the jury, the tri- 
al cannot be faid to be a fair 
ene, and Chancery may inter- 
fere. 1b. 
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after this, a grant was made ta 
C. A court of equity ought 


not to afford relief to B, after 
ſo unreaſonable a delay in com- 


pleating his title. 
Curry vs Burns, 121 
5. Eleven years, unaccom- 


„ - panied withexculpatory circum- 


8. The number of jurors up- 
on an inqueſt of office reſpect- 
ing eſcheated property, might 
have conſiſted of twelve, or 


more, or leſs, prior to the act 


of 1794. X 
Bennet vs Commonwealth, 154 
L. 
LAND, 


1. The act of 3779, eſta- 


and gives pre-emption when va- 
(ant lands can be found adjoin- 
ing. But a right to pre-emptinn 
in the adjacent land, as a con- 
ſequence of ſettlament, cannot 
prevail againſt a right claimed | 
under a ſurvey of the adjacent 
land, made prior to 1779. 
Burnſides vs Reid, 43 
2. See NORTHERN © 
NECE. . 

3. No objection, that, more 
Jand is ſurveyed than the quan- 
tity ſpecified in the warrant. 

. Fohnſon vs Buffington. 116 
4. In 1756, a warrant from 
the proprietors office iffued to 
B, which was ſurveyed in 
1757. In 1768, the land was 
farveyed for ©, and in 1770; 
 gnd nat before, B, tendered. 
the compoſition and office fees 
and demanded a grant, which 


{tarites, is an unreaſonable time 
tor the owner of a ſurvey in 
compleating his title, "it 


LAWS. 


1. The laws of the country 
where a contract is made, (the 
contract not being made with 
a view to performance elſe- 
| na muſt govern the fate 
ON TE 55 25 | | 
Halar vs Arel!. 282. 295. 
| 2: The municipal laws of each 
of the ſtate governments of this 
country, are foreign to the o- 
thers. l 
3. One country will not 
execute the penal laws of ano. 
ther. But if a perſon be diſ- 
charged from a debt by a ten- 
der and refuſal made ina foreign 
country, by force of the laws 
of that other country; he may 
defend himſelf in our courts by 
relying upon the tender and re- 
fuſal, and the laws under which 
he was diſcharged. 295 &e. 
4. The Pennjyluama act of 
Aſſembly of January 1777, ma- 
king certain bills of credit a 


nental, as well as ſtate bills, 
in that part of it, which makes 
a tender and refuſal a forfei« 


Was refufed, A few months 


ture of the debt. 


legal tender, embraces conti- 


on the property, and equity 


5. The above act, ſo far as it 
relates to a tender and refuſal, 
of continental bills, producing 
a forſeiture of the debt, was 
not virtually repealed by the 
third ſection of the act of May 


1778: this latter law, only re- 


lated to the omiſſions ſubſequent 
to the 29th January 1777, Ib. 

6. The deciſions of the courts 
of a foreign country, as to the 
conſtructions of their own laws 
though not binding upon the 
courts of this country, will 
yet be regarded and reſpected. 

Say Hh. 
7. Where there are too af- 


firmative ſtatutes, if they do 


not conflict with each other, 
but may be fo conſtrued, as 
that both may Rand, the latter 
will not be conſidered as virtu- 
ally repealing the other. Jb. 
8. Repeals by implicatjon not 
favored. „ 
e LEASE. 

I. See REPLEvy Bow ps, 

| | No. 3. 
2. If the leflee aſſign with 
out the privity or aſfent of the 


leffor, the leſſor is not bound 
thereby, but may conſider the 


original leſſee as the tenant in 


poſſeſſion, and a replevy bond 


ſigned by the original leſſee; 


will be good under the a& of 
Aſſembly. 


„ ae, 


1. The vendor of land, not 
taking a ſecurity, nor making 


2 conveyance, retains a lien up- 


* 
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will decree a fale for the ſatiC- 


gainſt the venaee, or 2 purcha- 

' ſer from him with notice. 

# Cole vs Scott, 
M 


„„ MILLS. 5 
1. Upon an appeal from an 
order giving leave to build a 
mill, the record ſhould ſtate 
that it appeared to the court, 
that the bed of the water courſe 
was in the applicant, or in the 


- 
F FRE 


| commonwealth, 


| © Richards vs Hoome. 36 
2. Where an application is 
made for leave to build a mill, 
it ſhould appear; that the par- 
ty whoſe property is ſought to 
be condemned, had 10 days 
previous notice of the motion 
for the writ of ad quod dammum. 
This might be diſpenſed. with, 
if it appeared by the record, 
that he appeared and conteſted 
the application pon the merits. 
An appearance generally would 
not be ſufficient, ; 
| Bernard vs Brewer. 76 
2. The writ of ad quod dams 
num may be executed by the 
deputy ſheriff. 

| roc vs Harris. 
4. Where the perſon applying 
for leave to build a mill, has 
land on one ſide only of the 


ſtream, it ſhould be ſtated, that 
the bed of the river is in him- 
ſelf, or in the'ccommonwealth :- 
but this is not neceſſary if he 


# * 


| own the land on both ſides 8 
| 5. 


I 


132 


ſaction of the purchaſe money. 
And this lien exiſts (even tho * 
a conveyance were made) a- 


141 


126 
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Inquiſition ſhould ſay any thing 
reſpecting the injury which the 


5. It is not neceſſary, that the 


land below the dam may ſuſ- 

tain. 7 | 1b. 
- MONEY. 

I. See AcT of ASSEMBLY 


APPEALS, &c. No. 7. 
| DEBF; No. 2: 3. 

2. A ſterling debt may be ſu- 
ed for, without hying the value 
in current money: if laid, it is 
mere ſurpluſage, and will not 
vitiate, but in ſuch caſe, the da- 
mages alſo ſhould be laid in ſter- 
ling money. The verdict and 
judgment ſhould be tor ſterling, 
and the court are to fix the rate 
of exchange. ; 

 Skipwith vs Baird. 
MOTION. 
1. The clerk, having entered 


165 


up a judgment by ul cit in the 


Diſtrict Court, on a bond for 
the payment of tobacco, with- 
out noticing a memorandum en- 
dorſed on the bond, which con- 
fined the tobacco to certain in- 
ſpections; this court conſidered 
the miſtake as being merely 
clerical, and ſuch, as might 
have been corrected at a ſubſe- 

quent term upon motion. 
Gordon vs Coſby. 130 
2. See FOR THCOMING BonDs 
No. 2, 3, 4, 5. 


N. 


NEW TRIAL. 
7. See CHANCERY No. 1 


JURISDICTION No. 2 


No. 1 
DEPRECIATION No. 2. 3. | 


{ 


NORTHERN NECK. 
1. Lord Fairfax, had a right 
to eſtabliſh rules of office for 
granting out his lands, and in 
caſe of forfeiture incurred by a 


non compliance with thoſe rules, 


he was at liberty to grant the 
lands ſo forfeited to others. 

Pickett vs. Dowdal 106, 

2. The iſſuing of a warrant to 

a ſecond applicant, is a ſuffici- 


ent evidence of the proprietor's 


intention to take advantage of 
the forfeiture. Ib. 

3. An entry of Lord Fairfax 
ſor forfeiture, was not neceſſa- 
ry, except where a grant had 
been made, the iſſuing of a ſecond 
grant was ſufficient. 114 


4. Thoſe who took up lands 


| within this diſtrict; are preſu- 


d 4 


med to have had notice of the 
rules of office. | 


5. The act of 1785, c. 47 re- 


113 


lates merely, to the unappro- 
priated lands within this diſ- 
trict; and therefore it does not 
authoriſe the granting of Jands 


for which warrants were iſſued 


by the proprietor, although they 
were forfeited according to the 
rules of office, unleſs the propri- 
etor had ſhewn his intention ta 
take advantage of the forfeiture z 
ſuch titles were confirmed by the 
act of 1786 c. F 5 
Johnson vs Buffington. . 116 


6. The act of 1786 c. 3. does 
| not authoriſe - the Regiſter to 
make grants in cafes where 
grants had been previouſly made 
to others by Lord Fairfax, 111 
7. In 1750, a warrant 8 


my We. 3. WW -©. 
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the proprietor's office iſſued to, 
B, which was ſurveyed in 175; 

In 1768, the land was ſurve; 60 
by C, and in 1770, and nat 


before, B tendered the compo- | 


fition and office fees, and de- 
manded a grant, which was re- 
fuſed. A few months after this, 
a grant was made to C, 
court of equity ought not to af- 


ford relief to B after fo unrea- 
ſonable a delay in compleating 


his title. Curry vs Burns 121 

8. The court would not de- 
cide what ought to be conſidered 
as a reaſonable time to indulge 
the owner of a ſurvey in com- 
pleating his title. Each caſe 


ought to ſtand upon its own | 


particular circumſtances. But 
a delay of 11 years without ex- 
culpatory circumſtances, is an 


unreaſonable time. Tb, 
NOTICE. 
1. See EVIDENCE No. 3. 
| MILLS No. 2. 


Where the owner of a ſur- 


: - has forfeited his right by 


not obtaining a title within the 
time preſcribed, notice to a ſub- 
ſequent applicant will not affect 


his title, unleſs the original 


claimant had been prevented by 


fraud from obtaining a legal ti- 


tle. Pickett vs Dewdall. 45 


O. | 
OBLIGATION. 


I. Memorandums endorſed on 
a bond are to be conſidered in 
like manner as if they were in- 
PO with the bond. 

Sun vs Frazer. 130. 


4 
4 


1 


6 


15 


2. See SURETY x. 1.2. 
ASSIGNMENT No. 2. 3. 4. 
3. The atignee of a bond tho? 


for valuable conſidera ion and 


without notice, takes the ſame 
ſubject to all the equity of the 
obligor. Norten vs Koje. 25 3 


OVER. 

I. Tho' you cannot have ad- 
vantage of the writ to plead a 
variance without craving oyer 
of it, yet you may apply to it 
to amend by. 


| Stephens vs White. 212, 
PENNS YLVANI A. | 


1. See LAWS. 

PLEAS and PLEADING. 

I. In replevin, the plaintiff 
upon the plea of nil debet, may 
give in evidence an award made 
ſince the diſtreſs taken, (but re- 
ſpecting pre-exiſting accounts,) 
in order to ſhow that nothing 
was due to the avowant. 

Turberville vs Self. 71 
2. See JEOFAILS No. 1. 3. 
OYER No. 1. 
VERDICT No. 3. 

3. In debt upon a judgment 
recovered againſt an executor, 
upon motion, . the declaration 
en a devaſtavit of aſſets 


ch accrued after judgment ren- 


— 


dered. The ws. is not pre- 


cluded from pleading a ſpecial 
plene adminiſtrauvit, and from 
porting it by proof. 

Ruffin vs Pendleton. 184 
5, In aſſumpſit, the g/ of the 


action is the promiſe to Pays _, 
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unleſs this be avered, the omiſ- 
fion is not cured by the verdict, 


bs Winfton's Ex. vs Franciſco. 187 


POWER. 
1. See EXECUTOR No. 4. 
PRACTICE.- 
1. See EVIDENCE No. 2. 3. 
APPEAL No 3. 4. 5: 6. 10. 
2. Where there is no appear- 


ance entered for the appellant 


the appellee may move before 
the record is opened to diſmiſs 
the appeal, but not afterwards. 

Collins vs Lowry. 75 


3. In all caſes where a gene- | 


ral commiſſion iſſues for taking 
depoſitions upon an anſwer and 
teplication in any ſuit. in the 


High Court of Chancery, the 


cauſe muſt remain at rules fix 


months from the time of enter- | 


ing the replication, before it is 
ſer down for hearing, unleſs this 
be diſpenſed with by conſent of 
parties entered on the record. 
Dalby vs Price. 
PRESUMPTION, 
See DEED No. 5. 
PROFERT. 
1. Profert of a bill of exchange 
is not neceſſary. 
Terrel vs Athinſon's Ex. 143 
PROMISSORY NOTES. 
1. If a promiſſory note be 
ſigned and ſent to the payee, 
in blank for him to fill up with 
the amount, it is good evidence 
upon the plea of nil debit. _ 
ordon vs Nelſon. 164 
& See ASSIGNMENT No. 3. 
1 PURCHASE. 
1. See EXECUTORS No. 4 | 


191 


F 


rent, 


. 
NM RELATION. 

1. A grant relates back to the 
warrant, which is the inception 
of the title, but not ſo as to 
work an injury to others by 
deſtroying infervening rights, 
fairly and legally acquired. 

Picket vs Dewdall. 117 
= SENT. | 
1. See REPLEYY Boxd No. 3 

3. Property diſtrained for 
rent, can only be fold by an 
officer. | | 


REPLEV Y BONDS. 
1. In what caſe of fraud or im- 
proper conduct in the commiſ- 
ſioners, a replevy bond taken 
by them may be quaſhed. 
Hendricks vs Dundaſs, 50 
2. A bond taken upon reple- 
vying property diſtrained for 


court to which the officer levy- 
ing the diſtreſs belongs, or to 
the court of that county in 
which the land lies, | 

Ferguſon vs Moor. 54 
3, A bond taken upon reple- 


vying property diſtrained for 


rent, is good, if ſigned by the 
original leſſee, though not the 
tenant in actual poſſeſſim, nor 
the owner of the property diſtrain- 
ed, if he hath aſſigned to a third 
perſon, without the privity or 
aſſent of the leſſor. Ln 


2 vs Moor- 57 


 SCIRE FACIAS. | 
1. The ſecond /c: fa againſt the 


ſpecial bail iſſued on the 3d of 


April 


Ferguſon vs Mor. 98 


muſt be returned to the 


ww XX WW — 


improper day, it was merely 


71 perſon. 
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April 1771, returnable to the ciency of other perſonal eſtate; 


October term; and was return- 
ed © not found.“ At June court; 


the bail moved to ſurrender the 


principal which was refuſed. 
Afterwards in 1773, the 
motion was renewed by conſent 
of parties, when the court per- 
mitted the render. The court 
were not precluded from ma 
ing the latter deciſion, the 
motion being brought on a- 
gain by conjent, and they decid- 
ed properly, ſince the writ 
being made retutnable to an 


did; and conſequently the firit | 
motion was made in time. 


5 Bogle vs Fitabugb. 213 | 


SET--OFF. 


"Where an agel bond 


wal not allowed to be ſet-off. 


Turberville vs Self. 1 


_ Ses DISCOUNT P b. 1. 
SETTLEMENT AND PRE- |. 
' EMPTION. | 

See LAND, No. 1. 
SHERIFF. , | 

1. Proceſs in this country, 
may be executed by the deputy 
in all caſes, unleſs where the 
high Sheriff i is required to go 
Writs of ad quod 
damnum may conſequently be 
cxecuted by the deputy. 


Mroe vs Harris. 126 
2. See ERROR No. 2. 
SEAL E S. 


I gives from their nature 
are Chattels, and though in the, 
hands of executors, they are 
exempted from the payment of 


— 


they are {till aſſets; 


2. Slaves are real eſtate only 


| in particular caſes, ſuch as de- 


{cents &c. Db. 


directing a diviſion of the eſtate 
of a teſtatot among his diſtri- 
butees, to deliver up ſlaves; 
without reſerving a ſufficiency 
to pay the debts, or without 
taking bonds to refund. Ib. 
Spkcifickx PERFORMANCE. 
1 See AGREEMENT No. 1. 
STATUTES. 

1. See LAWS. 3 

| STERLING. 
1. See MONEY. 
SUPERDEDEAS. 
F 7. See APFEAE: 
1 If a joint bond be given for 
money loaned to the principal, a 
court of equity will not 2 0 5 


they become diſcharged at law 

by the death of the ſurety be- 

fore the principal. 

Harrijon Sc. vs Field Se. 136 
2. If the lending be to both, 

it creates a moral obligation i in 


both to pay, and though the 


j 


he retnedy be loſt at law, equity + 


will enforce the moi al obliga- 
tion againſt both. 10. 

92 

F ENBTE R AND RET USA“. 

I. A tender and refuſal of 
continental bills, in the ſtate of 


| Pennſylvania, in 1 1 -of 2 


debts, where there is a ſuffi- Penny), lvania dekt 


Q. 2: 


2 March 
:  ” 


Walden vs Payne. 7 


3. An executor is not bound 
by the order of a county court 


the executors of the ſurety if 
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1780, did under the laws of | 
that ſtate, (the requilites of | 
thoſe laws being complied with) 
produce a forfeiture of the debt. 
Warder vs All. 282 
2, See LAWS. 


produces a forfeiture of the | 


RINCIPAL MATTERS., | 


Declaration upon a 5 
executed to A. and aſſigned to 
the plaintiff. The bond produc. 
ed in evidence had an aſſign- 
ment endorſed to B. which had 
been ſtricken out except the 


which was endorſed an aſhgn- 


3. A tender, which if refuſed ſignature of the obligee, above 


debt, if made to one obligee, 

is equal to a tender made to all. 

IWarder vs Arell. 297 &c. 

TROVER AND CONVER. 
SION. 


1. In trover and converſion, | 


the declaration need not ftate | 
the price of the thing convert- 
ed, though it is other wiſe in 
detinue. 


Pearpaint- vs Henry. 1 92 | 
USES and TRUSTS. 


1. As to perſons in /e, the 
legal eſtate is executed imme- 
diately, and as to perſons not 
in H, it veſts immediately, 

upon their coming into being. 
F they corte in and tine, other. 
_ wiſe it gase over to the next 
remainder man. 5 

Roy vs 1 35 
2. See DEV ISE No. 1. 2. 
1 75 


VARIANCE. 
T. What 1 is, as to the name 


of a perſon. a 
Fohhn vs Buffington. 9 


Vantage of the Writ to plead a 
variance without craving oyer 
of it, yet you may apply to it 
to amend by, though oyer was 
not taken. 


ment to the plaintiff, The e- 
razure of the former aſſign- 


ment does not produce a vari- 
ance between the obligation and 
the proof, If any foul, or im- 


proper conduct had appeared i in 
the tranſaction, it might have 
been otherwiſe. 

Drummond vs Crutcher. 218 


VERDICT. 


(the plaintiff) free, or a flave, 


1s conc{uſs ve evidence between 2. 


child of the plaintiff, and one 


in that ſuit. 


— — 


5 * CHANCERY No. 3“ 
DEBT, No 

JEOFAILS, . Te; L 

DECI.ARA TION, No. x. 


{pecial piene admini/tfauit, and 


| that he hath not, nor had any 


goods except to a certain value, 
which were not ſufficient to ſa- 


tisfy the judgment mentioned 


2. Tho? you can nat have ad- in the plea. 


Replication, that 
he hath and had &c. 
| mare than ſufficient to ſatisfy the 
ſaid judgments whereof he could 
have ſatisfied the plaintiff, Ver- 


dict ““ for the debt in the decla- 
This ver- 


Steßpl ens VS Tie, 212 


ration mentioned.” 


at 


1. In an action for freedom, 
a verdict finding the mother, 


claiming under the defendant | 


Shelton vs Bar 8 EO | 


3. The defendant pleaded. a 


goods & c. 


1 Pa K n r FE REP IE TE IEC 


- ket wed 


di is inſufficient : it ought to 


have found that the defendant 


hai goods &c. more than ſutji- 
cient to fatisfy the judgments, 
whereot he could have ſatisfied 
the plaintiff, or the value of the 


aſſet, if they were not ſuffi- 


Cient. 


Bosth's Ex. vs Armſtrong. 301 


| 


ö 
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; W. 
| WILL: 
1. Conſtruction of. 


Harvey et ux vs Borden. 


WIFNESS. 


1. The teſtimony of a witneſs 
tending to fix a fraud upon him- 
ſelf, ought not to be regarded. 

Claiborne vs Pariſh. 146 


150 
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